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You have asked how the provisions of Neb. Rev. Stat. § 47-616 
(Supp. 1993) apply t.o inmates at the Community Correctional Center 
Omaha (CCC-0) and Community Correctional Center Lincoln (CCC-L). 
Section 47-616 provides: 

If an offender fails to remain within the 
limits of his or her confinement or to return 
within the time prescribed to a community 
correctional facility to which he or she was 
assigned or transferred or if any offender who 
participates in a community correctional 
program leaves his or her place of employment 
or, having been reconunended by the director or 
the probation administrator to be returned to 
a correctional institution, neglects or fails 
to do so, the offender shall be deemed to have 
escaped from custody and all reductions in 
sentence authorized by sections 83-1,107 and 
83-1,108 shall be forfeited. 

We conclude that the Cmmnunity Correction.al Facilitie>3 and 
Programs Act [hereinafter the "Act"], Neb. Rev. Stat.§§ 47 .. 601 to 
47-618 (Supp. 1993), including § 47-616, does not apply to CCC-0 
and CCC-L and the inmates confined there. 'l'he Department of 
Correctional Services (DCS), may at its option, choose to bring 
CCC-0 and CCC-L under the terms of the Act by applying the Act's 
provisions to those two facilities. 
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A discussion of :Nebraska's statutes governing community 
corrections is needed to explain why we have concluded that the 
Act, including § 47-616, does not apply to CCC-0 and CCC-L at this 
time. 

In 1969, § 83-184 of the Nebraska statutes was adopted to 
p;·ovide for work and educational release programs for inmates 
committed to DCS. The statute provides conditions for the 
placement of an inmate in such a program, and also provides: 

(4) The willful failure of a person to remain 
within the extended limits of his confJ.nement 
or to return within the time prescribed to a 
facility designated by the director of 
correctional services shall be deemed an 
escape from custody punishable as provided in 
§ 28-912. 

In 1975, LB 417 provided for the organization of DCS into four 
divisions. Among these was the Division of Community-Centered 
Services 1 to be headed by the Assistant Director of the Division of 
Community-Centered Services. Neb. Rev. Stat. §§ 83·-9 31 to 83-934 
(1987). Among the responsibilities of the Assistant Director of 
the Division of Community-Centered Services was the organization 
and supervision of all adult community release programs and 
facilities in the state, including all adult work release, 
educational release, and furlough programs. It was the statutory 
responsibility of the Division of Community-Centered Services to 
plan and implement a community·--based pilot project in Omaha; to 
plan new facilities where necessary; and to assist in the future 
implementation of similar community-based projects on a state-\,.,ide 
basis, to maximize i:he diversion of inmates from secure DCS 
facilities into community-based programs. 

CCC-0 and CCC-L were created under § 83-184 and §§ 83-931 to 
83-934 and were in existence and operation for many years prior to 
the passage of LB 627, which contained the Act, in 1993. Neb. Rev. 
Stat. § 47-602 (Supp. 1993) states the purpose of the Act: 

It is the purpose of the Community 
Correctional Facilities and Programs Act to 
.encour<;tg_E'; flexibilj_ ty in the development of 
community correctional facilities and programs 
by the department of correctional services, 
units of local government, and non-
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governmental agencies and to encourage the use 
of such facilities and programs by sentencing 
courts. It is the further purpose of the Act 
to provide a procedure through which units of 
local government and non-governmental agencies 
may provide adult correctional services to the 
department and to sentencing courts. 
[Emphasis added]. 

'rhe legislative histox:y of LB 627, including LB 765 which was 
incorporated into I.B 627, shows that the purpose of the Act was to 
encourage the development of IL"'.Ii community correctional centers for 
non-violent inmates, serving relatively short sentences, who would 
otherwise be incarcerated in secure DCS facilities. The Act did 
not repeal § 83-184 or §§ 83-931 to 83-934 or restrict the power of 
DCS to continue to opeorate CCC-0 and CCC-I, under those statutory 
provisions. Section 47-612 states that the director of DCS ''may 
establish community correctional facilities and programs 9..§. 

a l~_hi1.3IJY.Qe_Ql;_-'l§_E.\!PP I t"!ll en t_e._t.Q __ i' tat "'--5.0 r recti o ll. a 1 f!;I.Q i 1 it i e s for 
the custody, control, ca.re, and treatment of Q_:ffende:~;:e_." [Emphasis 
added] . 'I' he term "offender" is defined for purposes of the Act in 
§ 47-603 (6) as "any person who has been convicted of a felony or 
misdemeanor but shall not include any person who has been found to 
be an habitual criminal under section 29-2221, has been convicted 
of a crime of violence, or has been convicted of knowing and 
intentional manufacture, distribution, delivery, or dispensing of 
a controlled substance in violation of the Uniform Controlled 
Substance Act[.]'' 

If the Act were applied to CCC-0 and CCC-L, the very purpose 
of the Act could be thwarted. CCC-0 and CCC-L have long been used 
for housing inmates who have been convicted of offenses which place 
them outside the definition of "offender" under the Act, but who 
are in transition to parole or discharge. If the Act were applied 
to CCC-0 and CCC-L, inmates falling outside the Act's definition of 
"offender" would either have to be removed from the facilities, or 
would receive favorable treatment within the facilities under 
§ 83-184 as compared to "offenders" confined there and made subject 
to the Act. Section 47-612 requires DCS to obtain approval of the 
city, vil.Lage, or county in which a state communit;y correctional 
facility will be located, and § 47-614 requires that DCS obtain 
local government approval before spending funds to place an 
offender in a community correctional facility. If the provisions 
of§§ 47-603 (6), 47-612, and 47-614 were applied to CCC-0 and CCC
L, the department's flexibility in the development of community 



Clarke 
August 
Page 

9, 1994 
- 4 -

correctional facilities and programs could be severely restricted 
rather than enhanced. 

Whr:m construing a statute, we must look at the statutory 
objective to be accomplished, the problem to be remedied, or the 
purpose to be served, and then place on the statute a reasonable 
construction which best achieves its purpose, rather than a 
construction which will defeat the pm:pose. When reviewing a 
series or collection of statutes pertaining to a certain subject 
matter, the statutes may be considered conjunctively and construed 
to determine the intent of the legislature so that different 
provisions of an act are consistent,, harmonious, and sensible. 
When construing a statute, the legislative intention is to be 
dtetermined from a qmJer·al consideration of the whole act with 
reference to ·the subject matter to which it applies and the 
particular topic under which the lanquage in question is found, and 
the intent as adduced from the whole will prevail over that of a 
particular part considered separately. See, e.g., State v. 
Joubert, 246 Neb. 287, 292-93 (1994). 

Because we conclude that the Act does not apply to CCC-0 and 
CCC-L, unless DCS elects to bring CCC-0 and CCC-L under the terms 
of the Act by applying its provisions to those facilities, it 
follows that § 47-616 regarding escapes from custody is 
inapplicable to inmates currently at CCC-0 and CCC-L. Of course, 
§ 83-184 contains a similar provision, but without the mandatory 
forfeiture of all good time. 

Sincerely, 

DON STENBERG 

/Atto~?,Ge7l 

/ ~n~~~fr ~"'~ 
// Laun.e Smlth C p 
l. Assistant Atto~1ey General 
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H.E: Request for Attorney GDnorn1 1 s Op:it1ion 

Dear Attorney General Stenb~rg: 

E. Benjamin Nelson 
Governor 

I am requesting 8 formAl op:in·ion regnrding the npproprintJ~ npp] :icnt_ion 
of §Lj-7-616, T~.S. Supp., 1993, t.o Dr'TH1rtnw.nt of Corr0ctJonill Servic(~S ·inmi1LPs 

in community corn';.ct:Lons. Tll.is lnngnr1gc ~~li1S i3dopLNi by tl!e 1993 J.0.gislature 
as Section 20 of J.cgi.slativ0 l~ill 627. lt t·oncls: 

11 If An offender fails to renwin \Vithin the-. 1 im-i.t.s of his or her 
confill(~ment or to return within tllc~. limP presr:ribN:1 to a community 
correctional faci]_ity to \~l1ic:l1 l1e or sl1e was assj_gtled or 
trBnsferred) or if any off~nd0.r· who pnrtic.ipnt:es .in a community 
correctional program leaves hJs or hP.r plnc0. of emp]oyment., or 
havi_ng been recommended by tl1e Dir0c:tor or the probation 
AclministrA.t.or to be ret1Jrn0:cl to a corr0.cl..ionA.J _inst._itut:ion, 
neg]ects or fAils to do so, tl1e ofl0.ncl0r shn"ll b0. cl0.0med to hnve 
escaped. from custody and n"l 1 rr'd.llct:ions .in St>tlt:('nce nnthor.i?:ed hy 
§§83-1,107 Anrl 81 .. J,IOR shnll lw forfeited." 

The Dr:partmr:.nt of CorrPctionn.l Srrvlces l1ns hnd s0verAl qllf'.st"i.ons rP.gAniin,r, 
the appl:icat.ion oC thi.s lnngnnge t.o innWl".e>s whn Are inca.n:ernt.e.d AL t.hn. 
Community Correctiona) CentP.r 0mAIP1 c:•ccco:~) nr Comnmn:ity Corr0.cti0Tlni. 
Center Li_nco ln ( 11 CCCT./ 1

). 

i\ssnm0. the follow:ing scnnn1·io,c.;: 

A. i\n .inmntn At CCCO 11.1s n pnss i o gn to tlw. H0nry Doo1·lp_y 7''0 from 
1.:00 p.m. to 6:00p.m. Th(', .inmnt·0 nrrives At tlv~ 7,nq nt 
1:30 p.m., nnd _leAvr>s LhC' ?.oo shortly t.IJC'.T~?-Aft0r, nltllough tl1·is 
doP.s not become knoi<Jll to th0. D0pnrLnwnt unti.l lh0 following 
day. H0- r0t:nrns to CCCO i_n nccordnncr- wJLh th0. 6:00 p.tn. 
des:ignot0.ct time. Is he. gni lt.y of 0scnpr. under 47-616? 

n. An inmAte is scliedul0cl to 1"0.port. tP A job at. 8:00A.m. At 
11:00 a.m. his nmplc>y0r ll(>tifi0s th0 D0.pnrtmnnt. tl1at hn l1As 1101. 
rnport.ed for work. H_i s sclwdul 0.cl time of return to CCCO is 
5:00p.m., and he. n~l.11rns prior to thAt t.ime; howev0.r, h8 hns 
never reported to wnl'l< on thAt dnt.r .. ls he. guilty of 0sc;~p0, 

and _if so_, 1._1hen do<'S h0 fH'CO!lH' gni lt.y of the~ off0.11S0.? 

P.O. Box 94661 • Lincoln, Nebraska 68509-4661 e Phone (402) 471-2654 
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c. An inmate has a shopp.ing pnss to Westro11ds 
5:00p.m. He goes to \YestroAds, but docs 
until 7:00p.m. Ts lw guilty of Gscnpe? 
verifi.ed transporlntion prclb]_em? 

from 1:00 p.m. to 
not return to CCCO 

What .if he hnd a 

D. An inmnte is on edncat:Lon rclnase nnd is to be At the Li.ncoln 
Schoo 1 of Commerce from 8: 00 A.m. to 4: 00 p.m. However, an off 
duty staff person observcs him aL GniJ'WAY At 1:30 p.m. The 
:inmate returns to CCCL prior to the appointed /+:00 p.m. ti_nH'. 
Is he guj lty of escape? \\rhflt _i .f hn doesn, t n:~tnrn unt.i l 
6:00p.m.? 

A strict rcndJng of §1+7-616 ~,~onld seem to _indicAte thnt in nll of t.hc 
above :inst.A:ncf'.s, the .inmAte \Vould br. gu_i lty of escApe and would lose rd] 
good-tinw. 

A re]atr;d quest.ion is wheth<:.r s11ch forf0it0.d good .. t.ime is 1~0stornhl0-. 

Under exi.sti11g YIJ]es, <lnly g<lori-Limc fcJrfni.t.erl f<)r violations i11Volv.i11g 
assault or injury to fl person :is non-rPslorAblc. Hox>J(WOr, §lf7-616 does rl(.>L 
address restorati_on. 

To date ten :Inmates have h0.on charged w:i th 0.scApe because. of the kinds 
of scenarios noted above, nnd os a t·estllt, have l1ad all goc,d-time forfeited 
ranging up to 7 years 1 month "Ln onQ cnse. The Department wants to Avoid 
potential litigation perL:lining t:o th·is issue if, _in fnct, we Are. 

interpreting the stAtute _inc.orroct1y. Therofore, ther('. is some urgency :in 
securing a response to these quest.ions. 

l!WC: jcl 




