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You have requested our opinion as to whether the Department of 
Education may distribute in lieu of tax funds in the manner 
prescribed in section 43 of LB 348, 93rd Neb. Leg . (1993). This 
bill has been approved by the Legislature and presented for your 
consideration. Due to the time restraints inherent in this 
situation, we have necessarily limited our review of this bill to 
the specified section and ~ssue. 

Apportionment of School Funds Pursuant to LB348, S43(2) 

Section 43 - of LB 348 amends · Neb. Rev. Stat • . ..§ 79-1303 by 
deleting the previous reqUirement that _school or saline land be 
given an appraised value of •one hundred forty three percent of the 
appraised value.• The use of the 143 percent of valuation factor 
was held unconstitutional by the Nebraska Supreme Court in 1991. 
Bartels v. Lutjehar.ms, 236 Neb. 862, 464 N.W.2d 321 (1991). 
Notwithstanding the clear holding o.f the court in Bartels, the 
Legislature re-enacted the same provision in 1992. Consequently, 
the Commissioner of Education sought the opinion of this office as 
to whether he could apportion the school funds of the state 
pursuant to the 143 percent of valuation factor contained in S 79-
1303 (Cum Supp. 1992). 1 In Op.Att'y Gen. No. 93035 (May 4, 1993), 

1The Commissioner of Education, rather than the Department of 
Education, has a statutory duty to distribute the general school 
fund paid over to him by the State Treasurer. 
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we advised the Commissioner such apportionment would be 
unconstitutional under Bartels and that he should seek a proper 
amendment to the statute. 

_ Section 43(2) of LB 348 amends S .79-1303 to read as follows: 

The county superintendents shall certify to the 
Commissioner of Education the tax levy for school 
purposes of each school district and the nonresident high 
school tuition levy of the county in which the school 
land or saline land is located and the last appraised 
value of such school land, uhieh value shall be one 
hundred forty three pereent of the appraised valae for 
the purpose of applying the applicable tax levy for each 
district and for the nonresident high school tuition fund 
in determining the distribution to the districts and to 
the nonresident high school tuition fund of the counties 
of such amounts. 

Thus,. under LB 348, school funds would be apportioned pursuant to 
"the last appraised value of such land" and not at 143 percent of 
the appraised value. If such a valuation avoids conferring a 
"benefit or bonus upon the school districts with school lands to 
the detriment of the school districts without trust lands" and 
thus, avoids the "violation of the duty of the state as trustee to 
treat all beneficiaries of the trust fairly and impartially" as 
found in Bartels v. Lutjehar.ms, 236 Neb. at 868, it would withstand 
constitutional challenge. 

We see no facial constitutional infirmity or legal impediment 
to the Commissioner distributing in lieu of tax funds in the manner 
pr~scribed in section 43 of LB 348. We understand the "appraised 
value" of s~hool - land may differ from-- the ma~~et value _ of school 
land. Bartels v. Lutjehar.ms, 236 Neb. at 867. Furthermore, the 
appraised value of school land is determined by the Board of 
Educational Lands and Funds . The appraised value of taxable 
agricultural land is determined by the Department of Revenue. 
Section 77-1360.01 (Supp. 1992) provides a method whereby the 
Department of Revenue determines a market-derived capitalization 
rate of agricultural land. It then provides that this rate shall 
be adjusted so that agricultural land shall be assessed at eighty 
percent of market value. The method used by the Board of 
Educational Lands and Funds is quite different. See Bartels v. 
Lutjebarms, 236 Neb. at 867. We have no facts before us, however, 
which would allow us to conclude the use of the appraised value 
factor in apportioning school funds is consti tutionally invalid. 
A determination of whether this difference would result in a 
benefit to school districts with school lands to the detriment of 
districts without such lands would likely require expert factual 
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testimony and the consideration of numerous factors . In school 
financing cases, the Nebraska Supreme Court has repeatedly stressed 
the rule that statutes are presumed to be constitutional and 
unconstitutionality must be clearly established by those 
challenging its validity. - See Ewing v. Scotts Bluf~ County Board 
of Equalization, 227 Neb. 798, 814, 420 N.W.2d 685 (1988). 
Finally, it is significant that the Bartels court stated, "Neither 
S 79-1302 nor S 79- 1303 provides the method of how school lands 
shall be valued for the purpose of in-lieu-of tax payments. 
Consequently, the plaintiffs are not entitled to any relief on this 
basis . " Bartels v. Lutjehar.ms, 236 Neb. at 868 . 

In sum, we conclude there is no facial constitutional 
infirmity in section 43 of LB 348 and the Commissioner, in t he 
absence of a court or der to the contrary, could distribute in l i eu 
of tax funds i n the manner prescribed in section 43 of LB 348 . 

Approved By: 

3- 1207-3 

Sincerely yours, 

DON STENBERG 
Attorney General 

~~ 
Deputy Attorney General 
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