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You requested our opinion as to whether a release signed by an employee, as a 
condition of receiving severance benefits, prohibits the employee from pursu ing a pending 
charge under the Nebraska Fair Employment Practices Act. Additionally, you asked 
whether a valid release of Title VI I cla ims requires consideration beyond those benefits to 
which the employee was already entitled. 

In answer to your first question, if a release is valid , the employee is precluded from 
pursuing any pending claims, including those under the Nebraska Fair Employment 
Practices Act. 

In answer to your second question, the courts look to contract law to determine if 
consideration was given. If there is no consideration, a release fails as a matter of 
contract. However, courts have increasingly determined that a release is valid in those 
cases where the employer, as a condition of the employee receiving a severance package, 
secures the release. 
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According to your request, you are investigating a number of charges against a 
company that has submitted signed releases as a response to pending charges under the 
Nebraska Fair Employment Practices Act. These releases were obtained pursuant to a 
union agreement, whereby the employee had to sign the release to obtain a severance 
package when the company was in the process of closing . You attached a copy of one of 
the signed releases. 

There appears to be no Nebraska case on point, but the court in Gernstein v. Lake, 
259 Neb. 479 (2000), said that Nebraska courts wil l look to federal decisions interpreting 
correspond ing federal rules for guidance in construing similar Nebraska rules. 

In Stroman v. West Coast Grocery Company, 884 F.2d 458 (91
h Cir. 1987), cert. 

denied 111 S. Ct. 151 (1990), the plaintiff brought a Title VII action alleging race 
discrimination. He fi led suit with the Washington State Human Rights Commission and 
with the EEOC. While his action was pend ing, he asked to be put on economic layoff in 
order to collect unemployment benefits. The employer agreed to do this if the plaintiff 
agreed to sign a release. The plaintiff agreed and signed the release. The release was 
only six sentences and stated that the agreement represented a "full and final settlement 
of any and all claims" arising out of his employment. The court determined that the 
plaintiff's suit was barred by the terms of the release, finding that the plaintiff intended to 
waive all claims against his former employer, including those pending before the WSHRC 
and the EEOC. /d. , at 461. In making its determination, the court stated that "a general 
release of Title VII claims does not ord inarily violate public policy. To the contrary, public 
policy favors voluntary settlement of employment discrimination claims brought under Title 
VII." /d., at 460-461. 

The court in Dominguez v. BCW, Inc., 99 F.Supp. 2d 1155 (D. Ariz. 2000), used 
the evaluation put forth in Stroman to determine if the release was knowing and voluntary. 
In Stroman the court adopted the following criteria: 1) whether the release is voluntary 
depends on objective and subjective factors; 2) of primary importance is clarity and lack 
of ambiguity in the agreement; 3) also important are plaintiff's education and business 
experience; and 4) the court should consider whether the employee had the benefit of legal 
counsel. /d. at 462. Whether a release is voluntary, deliberate and informed is a factual 
inquiry which must be determined on a case-by-case basis considering the totality of the 
circumstances surrounding the execution of the release. Further, a valid release must be 
supported by consideration, i. e., something which the party signing the release does not 
have an absolute right to receive, absent the release. /d. 
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factors to consider are how the dollar figure was determined, whether the money was 
compensation for the job termination and unused vacation, and whether the employees 
had input in the drafting of the release. In the instant case, we know that the terms of the 
release were negotiated by the union on behalf of the employees. We know that courts 
have consistently held such releases to be valid, if knowingly signed by the employee. 

Please note that Age Discrimination in Employment Act claims require specific 
language in a release. It is unclear as to exactly when a court will interpret a release of 
other Title VII claims to be valid under various sets of fact. It would appear that, based on 
cu rrent court interpretation of releases obtained under conditions such as in this case, the 
employees' pending lawsuits are precluded by the signed releases based on the all ­
encompassing language in the release. This conclusion is made without the benefit cf any 
specific details on the individual circumstances of each employee who had a pend ing 
lawsuit. 

APPROVED BY: 

Sincerely, 

DON STENBERG 
Attorney General 

P~/1_. &-~ 
Delores N. Coe-Barbee 
Assistant Attorney General 


