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You state t~at you are ~eveloping legislation for the 1995
legislative sess~on concern~ng state employee union contract
negotiations. In that regard, you have requested our opinion as to
whether the Nebraska Constitution allows state employee unions to
bargain for sick leave banks during contract negotiations. Such a
sick leave bank would be established for employees who incur
medically verified nonservice-connected illness or injury.
The
bank would allow other union members to voluntarily transfer to the
affected employee 1 s sick leave account enough of their earned
compensatory time or holiday time to maintain the affected employee
in a pay status after the employee s own sick leave was fully
utilized . You ask, "[d)oe s Article III, Section 19 of the Nebraska
Constitution specifically prohibit the State of Nebraska and state
employe e
unions
from
including
this
issue
in
contract
negotiations?"
1

Article III, Section 19 of the Nebraska Constitution provides,
in pertinent part:
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to any public officer, agent, or servant after the
s ~ rvices have been +e~d~red nor .to any contra9tor after
the c6ntract has bee~ enter~d into, • • • ·nor shall the
compensation of any public officer·, including any officer .
whose compensation is fixed by the Legislature, be
increased or diminished during his term of office • • •
We will focus our analysis on the initial portion of t he
c onstitutional language quoted above, since we assume that t he
union members who would partici pate in the s ick bank progr am would
be state employees rather than state officers with a s e t term of
office .

..
~

The pu r pose of state c onstitutional prov1s1ons prohibiti ng
ext r a c ompe nsation to public employees a f t e r services a r e r e nde r e d
is to p revent payme nts in the na ture of g ratuities f or pa st
services.
67 C. J .S. Offi c ers § 236 . As s t a t ed by t he Nebraska
Supreme Cou r t in Wilson v. Harsh, 162 Neb. 237 , 75 N.W.2d 723
(1956) , a case which, i n par t , involved t he a ppl ication of Arti c l e
II I, Se cti on 19 to judic ial pensions:
" ·

It could hardly be made clearer or more positive
that r etirement benefits are either ear ned compe nsation
for services rendered after the grant of them and that
they are therefore valid or that they are a gratuity and
not a part of compensation and therefore invalid.

Id. at 253, 75 N.W.2d at 733.

Under Neb. Rev. Stat. S 81-117 (1987) and the applicable state
personnel rules, certain state employees can earn compensatory time
off in instances where those employees are required to work more
than 4 0 hours in any one week.
In a similar fashion, state
employees can earn compensatory time off on those occasions when
they are required to work on holidays. The legislation which you
are considering would apparently allow union employees who earned
this compensatory time or holiday time to voluntarily transfer
those hours to another union employee whose sick leave was
exhausted. This arrangeme nt would not result in a gratuity to the
employees who earned the time which was transferred. However, the
employee on sick leave who received the transferred time would
obviously. receive a gratuity, i.e., compensation for hours for
which he or she had not worked .
While the employees on sick leave who rec eived transferred
compensatory or holiday hours would receive a gratuity under your
proposal, we believe that the propriety of that arrangement turns
on who or what is granting that gratuity .
In other words, if the
state is granting the gratuity under your proposal, then th<
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On the
other hand, if the gratuity is actually from the employees who
earned the extra hours and chose to transfer them, then the
arrangement would not involve a gratuity from the state in
contravention of Article III, Section 19.
The latter arrangement
would simply create a mechanism for one state employee to make a
contribution to another.
The Wilson case sheds some light on this
question.
In the Wilson case, the court considered whether a judicial
pension program which required c o nt r ibutions from a judge's salary
beginning during the judge's term effected a diminution in the
judge's salary under Article III , Section 19. In the cour se of its
opinion, the court stated:
The State of Ne braska retains 4 percent of the monthly
salary of each judge within the act and credits the
amo unt retained to a fund of its designation without
participation in any way of the public official. These
deductions are the retention of public money.
They
continue to be public money and the fund is a public one.
The amount withheld by the state from the salary of
judges never was and never will become their money or
property. The annual salary of each fixed by law then
earned and r e quired to be paid in equal monthly
installments is decreased by the amount deducted during
his term of office.

Id. at 246, 75 N.W .2d at 729 (emphasis added). This language f~om
the Wilson case indicates that monies held by the state and
deducted from the salary of a state officer or employee as a part
of a required pension program remain public monies.
In this way,
mandatory pension withholding instituted during an officer's term
of office can result in a diminution of that officer's salary in
violation of Article III, Section 19, since the public officer
whose salary is subject to the withholding for the pension never
receives the funds which are withheld.
Language to the same
effect concerning the nature of funds mandatorily withheld from an
employee's salary for pension purposes is found in Gossman v. State
Employees Retirement System, 177 Neb. 326, 129 N.W . 2d 97 (1964).
The Wilson and Gossman cases make it clear that monies
withheld from an ~mployee' s salary on a ma ndatory basis remain
public monies for purposes of Article III, Sec tion 19. However, it
see ms to us that the converse of this rule would apply to monies
contributed voluntarily to a pension program or to withholding for
other purposes.
Those funds would not be moni es of the state, but
would be the monies of the individual officer or employee, under
his or her control to be paid at his or her direction.
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Page -4From your letter, we understand that transfers of compensatory
time and holiday time into your proposed employee sick banks would
be voluntary on the part of the state employee who had earned that
time.
As a result, we do not believe that the time and
compensation at issue in the transfer would represent public monies
on the basis of the cases cited above. Instead, the transfer of
compensatory or holiday time would represent a transfer of monies
belonging to the state employee who had earned the hours off. The
gratuity received by the employee who had exhausted his or her sick
leave would, therefore, be a gratuity received from the individual
who made the transfer to the bank rather than a gratuity from the
state.
On that basis, we do not believe that your proposal would
violate Article III, Section 19.
Sincerely yours,

,,

DON STENBERG
Attor~General

>,1~.·c~

Assistant Attorney General

0 5 -2 0 -14. op

cc:

Patrick J. O'Donnell
Clerk of the Legislature

