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You have requested our opinion as to the constitutionality of
the Legislature’s establishment of livestock as a class of personal
property exempt from taxation.? Specifically, you ask whether the
exemption of livestock would be permissible under the provisions of

Neb. Const. art. VIII, §§ 1 and 2 as recently amended by the
adoption of Amendment 1.

Neb. Const. art. VIII, § 1, as amended, provides, in part, as
follows:

3 While your request refers solely to the exémption of

"breeding livestock," we assume that your reference specifically to
"breeding livestock" results from the fact that certain breeding
livestock is presently subject to property taxation based on its
"depreciated cost,” while other breeding livestock, as well as
other livestock, is non-depreciable and not subject to taxation.
In effect, therefore, we assume your request is intended to address
the validity of the establishment of all livestock as a class of
personal property exempt from taxation, as is proposed under LB 3
and LB 8, which have been introduced in the current special
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Notwithstanding Article I, section 16, Article III,
section 18, or Article VIII, section 4, of this
Constitution or any other provision of this Constitution
to the contrary: . . . (2) tangible personal property, as
defined by the Legislature, not exempted by this
Constitution or by legislation, shall all be taxed at
depreciated cost using the same depreciation method with
reasonable class lives, as determined by the Legislature,
or shall all be taxed by valuation uniformly and
proportionately; . . . . (Emphasis added).

Neb. Const. art. VIII, § 2, as amended, provides, in peftinent
part:

Notwithstanding Article I, section 16, Article III,
section 18, or Article VIII, section 1 or 4, of this
Constitution or any other provision of this Constitution
to the contrary: . . . (9) the Legislature may define and
classify personal property in such manner as it sees fit,
whether by type, use, user, or owner, and may exempt any
such class or classes of property from taxation if such
exemption is reasonable or may exempt all personal
property from taxation; . . . . (Emphasis added).

In Attorney General Opinion No. 92005, January 10, 1992, this
office addressed, in part, "whether a legislative classification
exempting all livestock from property taxation would create an
unconstitutional classification if the Legislature were to also
enact a tax on depreciable tangible personal property (other than
depreciable livestock) based on its "depreciated value." Id. at 1.
After analyzing the standards set forth by the Nebraska Supreme
Court in judging the reasonableness of legislative classifications
under the prohibition against "special legislation" contained in
Neb. Const. art. III, § 18, we concluded as follows:

In our view, legislative enactment of a classification of
this nature would violate the special 1legislation
prohibition in Article III, § 18, as it would create an
impermissible difference in treatment between similar
property of the same class without the existence of any
"real and substantial difference"” justifying different
treatment of some personal property within the class of
depreciable personal property (depreciable livestock) and
all other depreciable personal property.

Ea at 3-4 .

In this opinion, therefore, we expressed the view that
legislation providing for different tax treatment by exempting
depreciable 1livestock from the class of depreciable tangible
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personal property subject to taxation would violate Article III, §
18, as creating an unreasonable classification. Amendment 1,
however, amended Article VIII, § 2, to provide, in part:

Notwithstanding Article I, section 16, Article III,
section 18, or Article VIII, section 1 or 2, of this
Constitution or any other provision of this Constitution
to the contrary: . . . (9) the Legislature may define and
classify personal property in such a manner as it sees
fit, whether by type, use, user, or owner, and may exempt
any such classes or classes of property from taxation if
such exemption is reasonable or may exempt all personal
property from taxation; . . . . (Emphasis added).

Article VIII, § 2, as amended, thus provides an exception to
the application of the prohibition in Article III, § 18 (or, for
that matter, any other constitutional provision) with respect to
the Legislature’s exemption of personal property from taxation
under this provision. This section, as amended, requires only that
the exemption be "reasonable," a standard which, assuming our state
supreme court would not interpret to be the equivalent of the "real
and substantial difference" test employed in judging
classifications wunder Article III, § ‘18, we believe a

classification of exempt property consisting of all livestock would
satisfy.

The remaining question would be whether the establishment of
an exemption from property taxation for all livestock under state
law would constitute a permissible classification under the equal
protection clause of the Fourteenth Amendment to the U.S.
Constitution, when tangible personal property generally is
classified as taxable based on its "depreciated cost." We
addressed this question in both Opinion No. 92005 and Attorney
General Opinion No. 92015, February 6, 1992. In Opinion No. 92005,
we concluded that, "given the limited judicial scrutiny applicable
to state tax classifications under the rational basis standard of
review under the federal equal protection clause, such a

classification would not be wholly indefensible.”™ We further
stated:

Although the question is not free from doubt, we believe
that a sound arqument can be made that a rational basis
exists to support the different classification and
taxation of livestock (including depreciable livestock)
and other depreciable personal property. The livestock
industry is vitally important to the State of Nebraska.
It generates income not only to those who own and sell
livestock, but to grain farmers, livestock processing
operations, and others. Nebraska cattlemen must compete
with other states where livestock may not be subject to
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property taxation. Because of its potential for
substantial market price fluctuations, the industry is
recognized as a particularly risky one.

Id. at 5. We reiterated this view in Opinion No. 92015, in which
we stated:

We do not believe that the establishment of an exemption
for all livestock under state law would, necessarily,
violate the Fourteenth Amendment guarantee of equal
protection, even if other types of tangible personal
property remained subject to taxation. . . . The
exemption of livestock, including breeding livestock, is
not irrational, and . . . plainly furthers legitimate

state purposes, given the importance of the entire
industry to the state.

Id. at 2.

Based on the foregoing, it is our opinion that, subject to the
qualifications noted above, the exemption of all livestock
(including breeding livestock, both depreciable and non-
depreciable), would likely not be held to violate either the State
Constitution or the equal protection clause of the Fourteenth
Amendment to the United States Constitution.

Very truly yours,

DON STENBERG
Attorney General
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