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Excessive entanglement

Finally, allowing FBCPAs to compete on an equal footing with secular CPAs does
not create an excessive entanglement. Such a policy arguably alleviates this tension
because it strikes a balance between the countervailing principles of the Free Exercise
and the Establishment Clauses of the Constitution. Just as governments are prohibited
from making any law establishing religion, they are likewise prevented from prohibiting
the free exercise of religion. In turn, AM2308 alleviates, to the extent permitted by state
and federal law, government interference with the ability of Nebraska FBCPAs to carry
out their religious missions in the process of recruiting and training potential foster
parents.

Under the facts and information presented to us at this time, we conclude that
AM2308 does not invoke Establishment Clause concerns.

G. Whether AM2308 violates the Equal Protection Clause of the U.S.
Constitution or art. 1, § 3 of the Nebraska Constitution.

Our determination that CPAs are not state actors is dispositive of the question of
whether AM2308 violates equal protection considerations. We concur with a North
Dakota Attorney General Opinion regarding the constitutionality of a North Dakota bill
providing similar protections to those included in AM2308. The opinion states:

A child placing agency’s decision not to perform or participate in a particular
placement would be a decision made by the agency and not the state.
Under SB 2188 the state would remain completely neutral regarding that
decision. Accordingly, a child-placing agency would not be a state actor
when deciding whether to perform or participate in a placement. (2003 ND
Op Atty Gen L-18 (NDAG), 2003 WL 1829244 *7).

Such state neutrality would alleviate any equal protection concerns. Pursuant to
the information provided to our office and our review of AM2308, we cannot say that
AM2308 violates equal protection.
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CONCLUSION

Based on the foregoing, we conclude that: (1) child-placing agencies are likely not
state actors; (2) AM2308 does not violate Executive Orders 13279 or 13559; (3) AM2308
does not violate 42 U.S.C. §§ 1996b and 2000d, 45 C.F.R. § 80.3(b), or 45 C.F.R.
§ 260.34; (4) Nebraska is not likely to lose federal funding under 45 C.F.R. § 80.8(a) if
AM2308 is enacted; (5) AM 2308 is consistent with the Free Exercise Clause of the U.S.
Constitution and Article 1, § 4 of the Nebraska Constitution; and (6) AM2308 does not
violate the Establishment Clause or the Equal Protection Clause of the U.S. Constitution.

Very truly yours,

DOUGLAS J. PETERSON
Attorney General
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