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Moreover, Establishment Clause claims would theoretically need to be aimed at 
specific actions having the effect of impermissible government advancement of religion. 
For example, such claims would need to allege that services provided with public funds 
were in and of themselves religious (i.e., inherently religious); that FBCPAs were 
discriminating against beneficiaries based on religion; or that a particular FBCPA was 
chosen because of its religious nature. 

Alleged government establishments of religion are evaluated under the general 
framework set forth in Lemon v. Kurtzman, 403 U.S. 602 (1971), as later modified in 
Agostini v. Felton, 521 U.S. 203 (1997). Under Agostini, a law does not violate the 
Establishment Clause if: (1) it has a secular purpose; and (2) its principal or primary effect 
neither advances nor inhibits religion. 521 U.S. at 233-34. The factors considered in 
evaluating the "effects" prong are whether the law results in government indoctrination, 
whether the law defines recipients with respect to religion, and whether the government 
is excessively entangled with religion. /d. 

Secular purpose 

Nebraska's policy of funding foster care and adoptive placements and services is 
clearly not motivated by a wholly religious purpose. In fact, in reviewing the "Agency 
Supported Foster Care Subaward" agreements between the State of Nebraska and 
Nebraska CPAs, the stated purpose of such funding is "[t]o provide Agency Supported 
Foster Care (ASFC) services for children and families of the State of Nebraska." 
(Subaward at 1 ). This stated policy has no religious consideration. 

As for AM2308, its stated purpose is "to secure safe and loving foster and adoptive 
homes for children in need by protecting child-placing agencies against adverse action 
by the state." Committee Records on LB 975, 104th Leg., 2d Sess. 18 (Introducer's 
Statement of Intent) (Feb. 17, 2016). The bill allows and will encourage HHS to continue 
its practice of contracting with a diverse array of CPAs, some of which are guided by their 
religious faith, to serve children in need. This stated purpose is consistent with the EOs 
issued by Presidents Bush and Obama, a policy which fosters accommodation of 
religiously oriented social service providers. 

Principal or primary effect which neither advances nor inhibits religion 

Once again, a perusal of the Subaward agreements reveals no design to advance 
religious objectives. Likewise, AM2308 portrays no intent to advance religious tenets in 
the administration of services to foster care and adoptive social service organizations. In 
fact, by the plain wording of the amendment, these organizations are constrained from 
proselytizing or utilizing funding for any inherently religious purpose, and may not 
discriminate against the beneficiaries of such services based on religion or religious 
belief. 
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Excessive entanglement 

Finally, allowing FBCPAs to compete on an equal footing with secular CPAs does 
not create an excessive entanglement. Such a policy arguably alleviates this tension 
because it strikes a balance between the countervailing principles of the Free Exercise 
and the Establishment Clauses of the Constitution. Just as governments are prohibited 
from making any law establishing religion, they are likewise prevented from prohibiting 
the free exercise of religion. In turn, AM2308 alleviates, to the extent permitted by state 
and federal law, government interference with the ability of Nebraska FBCPAs to carry 
out their religious missions in the process of recruiting and training potential foster 
parents. 

Under the facts and information presented to us at this time, we conclude that 
AM2308 does not invoke Establishment Clause concerns. 

G. Whether AM2308 violates the Equal Protection Clause of the U.S. 
Constitution or art. 1, § 3 of the Nebraska Constitution. 

Our determination that CPAs are not state actors is dispositive of the question of 
whether AM2308 violates equal protection considerations. We concur with a North 
Dakota Attorney General Opinion regarding the constitutionality of a North Dakota bill 
providing similar protections to those included in AM2308. The opinion states: 

A child placing agency's decision not to perform or participate in a particular 
placement would be a decision made by the agency and not the state. 
Under SB 2188 the state would remain completely neutral regarding that 
decision. Accordingly, a child-placing agency would not be a state actor 
when deciding whether to perform or participate in a placement. (2003 NO 
Op Atty Gen L-18 (NDAG), 2003 WL 1829244 *7). 

Such state neutrality would alleviate any equal protection concerns. Pursuant to 
the information provided to our office and our review of AM2308, we cannot say that 
AM2308 violates equal protection. 
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CONCLUSION 

Based on the foregoing, we conclude that: (1) child-placing agencies are likely not 
state actors; (2) AM2308 does not violate Executive Orders 13279 or 13559; (3) AM2308 
does not violate 42 U.S.C. §§ 1996b and 2000d, 45 C.F.R. § 80.3(b), or 45 C.F.R. 
§ 260.34; (4) Nebraska is not likely to lose federal funding under 45 C.F.R. § 80.8(a) if 
AM2308 is enacted; (5) AM 2308 is consistent with the Free Exercise Clause of the U.S. 
Constitution and Article 1, § 4 of the Nebraska Constitution; and (6) AM2308 does not 

. violate the Establishment Clause or the Equal Protection Clause of the U.S. Constitution. 

Approved by: 

~(I 
pc Patrick J. O'Donnell 

Clerk of the Nebraska Legislature 
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Very truly yours, 

DOUGLASJ.PETERSON 
Attorney General 
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Chief Deputy Attorney General 


