IN THE DISTRICT COURT OF LANCASTER COUNTY, NEBRASKA

STATE OF NEBRASKA ex rel.
DOUGLAS J. PETERSON, Attorney
General, and SCOTT FRAKES, CaseNo.CI
Director of the Nebraska
Department of Correctional
Services, COMPLAINT

Plaintiffs,

v (Related Case No. CI 18-1026)

SENATOR LAURA EBKE,
Chairperson of the Judiciary
Committee of the Nebraska
Legislature,

SENATOR DAN WATERMEIER,
SENATOR ERNIE CHAMBERS,
SENATOR ROY BAKER, SENATOR
MATT HANSEN, SENATOR BOB
KRIST, SENATOR ADAM
MORFELD, SENATOR PATTY
PANSING BROOKS, SENATOR
STEVE HALLORAN, SENATOR
KATE BOLZ, SENATOR SUE
CRAWFORD, SENATOR DAN
HUGHES, SENATOR JOHN KUEHN,
SENATOR TYSON LARSON,
SENATOR JOHN MCCOLLISTER,
SENATOR JIM SCHEER, and
PATRICK J. O'DONNELL, Clerk of
the Nebraska Legislature,

Defendants.

Plaintiffs State of Nebraska ex rel. Douglas J. Peterson, Attorney General, and
Scott Frakes, Director of the Nebraska Department of Correctional Services, for their

claims against Defendants, in their official capacities, allege the following:



PARTIES
PLAINTIFFS

1. Plaintiff Douglas J. Peterson is the Attorney General of the State of Ne-
braska.

2. Plaintiff Scott Frakes is the Director of the Nebraska Department of Correc-
tional Services.

DEFENDANTS

3. All of the Defendants are sued in their official capacities.

4. Senator Laura Ebke is, and was at all times relevant herein, a Nebraska
State Senator and Chairperson of the Judiciary Committee of the Nebraska Legisla-
ture.

5. Senator Ernie Chambers is, and was at all times relevant herein, a Nebraska
State Senator. Senator Chambers is the only one of the defendants who is both a
member of the Judiciary Committee and the Executive Board of the Legislative Coun-
cil.

6. Senator Chambers is also a plaintiff in the pending case of Chambers and
Griffith v. Frakes, et al, Lancaster County District Court Case No. CI 18-1026, in
which Senator Chambers sued Director Frakes and then used his official capacity as
a member of the Judiciary Committee and Executive Board to pursue and promote
the unlawful subpoena that is the subject of this Complaint.

7. Senators Roy Baker, Matt Hansen, Bob Krist, Adam Morfeld, Patty Pansing

Brooks, and Steve Halloran are, and were at all times relevant herein, Nebraska



State Senators and members of the Judiciary Committee of the Nebraska Legisla-
ture.

8. Senator Dan Watermeier is, and was at all times relevant herein, a Nebraska
State Senator and Chairperson of the Executive Board of the Legislative Council.

9. Senators Kate Bolz, Sue Crawford, Dan Hughes, John Kuehn, Tyson Larson,
John McCollister, and Jim Scheer are, and were at all times relevant herein, Ne-
braska State Senators and members of the Executive Board of the Legislative Coun-
cil.

10. Patrick J. O’'Donnell is, and was at all times relevant herein, the Clerk of the
Nebraska Legislature.

11. Senator Halloran is named as a defendant only in his official capacity and
only because he was a member of the Judiciary Committee that took the unlawful
action that is the subject of this Complaint. Senator Halloran voted against the un-
lawful action that is the subject of this Complaint.

12. Senators Scheer, Kuehn, Hughes, and Larson are named as defendants only
in their official capacities and only because they were members of the Executive
Board that took the unlawful action that is the subject of this Complaint. Senators
Scheer, Kuehn, and Hughes voted against the unlawful action and advised the rest
of the Defendant Senators against taking the unlawful action that is the subject of

this Complaint. Senator Larson was absent.



JURISDICTION AND VENUE

13. This Court has jurisdiction over this action and the requested relief sought
under Neb. Rev. Stat. §§ 24-302, 25-21,149, and 50-406.

14. Venue is proper in this Court under Neb. Rev. Stat. §§ 25-403.01 and 50-406.

FACTUAL ALLEGATIONS

15. This is an action for declaratory relief, injunctive relief, and to quash the
subpoena issued by the Judiciary Committee of the Nebraska Legislature to Director
Scott Frakes on April 24, 2018. Plaintiffs seek a declaration that neither Neb. Rev.
Stat. § 50-406 nor Rule 3, Sections 1 or 21 of the Rules of the Nebraska Unicameral
Legislature authorized the issuance of a subpoena in this instance. Plaintiffs seek to
enjoin Defendants from any future acts violating these provisions. Plaintiffs request
this Court quash the subpoena served by the Judiciary Committee of the Nebraska
Legislature on Director Scott Frakes on April 26, 2018.

16. Plaintiffs also seek a declaration that Defendants have violated the separa-
tion of powers provision in the Nebraska Constitution, Neb. Const. art. II, § 1, and
seek to enjoin Defendants from any future actions violating Neb. Const. art. II, § 1.

17. The Nebraska Department of Correctional Services Execution Protocol was
promulgated under the Nebraska Administrative Procedure Act and is found at 69
Neb. Admin. Code, Chapter 11.

Senator Chambers’ Complaint
18. On or about March 21, 2018, Senator Chambers filed a complaint concerning

the Execution Protocol with Senator Watermeier, Chairperson of the Executive Board



of the Legislative Council, pursuant to Neb. Rev. Stat. § 84-907.10. A copy of the com-
plaint filed by Senator Chambers is attached as Exhibit 1.
19. Senator Chambers’ complaint questioned:
a. The Department’s authority to promulgate the Execution Protocol,

b. Whether the Execution Protocol is consistent with the Legislature’s in-
tent when it passed LLB 36 in 2009;

c. The process and procedure employed in adopting the Execution Protocol,
including the Department’s compliance with all applicable aspects of
Nebraska’s Administrative Procedure Act;

d. The constitutionality of the Execution Protocol, including the constitu-
tionality of the protocol as applied in the Director’s announcement of the
Department’s intent to employ a series of four drugs to be delivered in-
travenously when executing two specific inmates sentenced to death in
light of the Eighth Amendment’s and the Nebraska Constitution’s pro-
hibitions against cruel and unusual punishment; and

e. Any and all conflicts between the Execution Protocol, or the application
thereof, and all applicable federal statutes or regulations.

Senator Watermeier Referred The Complaint
To The Wrong Committee Of The Legislature

20. Under Neb. Rev. Stat. § 84-907.10, Senator Watermeier was required to refer
Senator Chambers’ complaint to the chairperson of the standing committee of the
Nebraska Legislature that had subject-matter jurisdiction over the issue involved in
the rule or regulation.

21. The standing committee of the Nebraska Legislature with subject-matter ju-
risdiction over administrative rules and regulations is the Government, Military and

Veterans Affairs Committee.



22. Since 1987, the standing committee of the Nebraska Legislature with sub-
ject-matter jurisdiction over the Nebraska Department of Correctional Services is the
Government, Military and Veterans Affairs Committee. See Legislative Research Re-
port #89-25, September 1989.

23. In short, Senator Watermeier was required by law to refer Senator Cham-
bers’ complaint to the Legislature’s Government, Military and Veterans Affairs Com-
mittee.

24. Instead of referring the complaint to the Government, Military and Veterans
Affairs Committee, on or about March 22, 2018, Senator Watermeier referred Senator
Chambers’ complaint to Senator Ebke, Chairperson of the Judiciary Committee of the
Nebraska Legislature. A copy of Senator Watermeier’s referral is attached as Exhibit
2.

Judiciary Committee Vote To Conduct
Unauthorized Public Hearing

25. On or about April 9, 2018, the Judiciary Committee determined, by an af-
firmative vote of seven members of the Committee, to conduct a public hearing re-
garding the Execution Protocol.

26. On or about April 9, 2018, Senator Halloran voted against conducting a pub-
lic hearing regarding the Execution Protocol.

27. Neb. Rev. Stat. § 84-907.10 does not authorize the Judiciary Committee to
hold a hearing on a complaint filed under Neb. Rev. Stat. § 84-907.10.

28. Neb. Rev. Stat. § 84-907.10 does not authorize the issuance of subpoenas.



Executive Board’s Unlawful Action For The
Wrong Committee To Issue The Unlawful Subpoena

29. On or about April 18, 2018, Senator Ebke sent a letter to Senator Watermeier
requesting that the Executive Board provide approval to the Judiciary Committee to
issue a subpoena to the Director of the Department of Correctional Services, Scott
Frakes. A copy of Senator Ebke’s letter is attached as Exhibit 3.

30. Inher April 18, 2018, letter, Senator Ebke repeated the allegations from Sen-
ator Chambers’ March 21, 2018, complaint.

31. On April 18, 2018, the very last day of the Second Session, 105th Nebraska
Legislature, the Executive Board met and considered the Judiciary Committee’s re-
quest for approval to issue a subpoena to Director Scott Frakes.

32. During the meeting of the Executive Board, Senator Watermeier asked Sen-
ator Ebke to provide a history of the request.

33. Senator Ebke informed the Executive Board that the request for approval to
1ssue a subpoena “comes out of Senator Chambers’ request for the committee, to me
to look into the procedures of the naming of the death penalty drugs, if you will.”

34. Senator Watermeier, Senator Chambers, Senator Bolz, Senator Crawford,
and Senator McCollister then voted to approve the Judiciary Committee’s request to
issue a subpoena to Director Scott Frakes. Senator Watermeier cast the last and de-
ciding vote to issue the unlawful subpoena by the wrong committee.

35. Senator Scheer, Senator Hughes, and Senator Kuehn voted to deny the Judi-
ciary Committee’s request to issue a subpoena to Director Scott Frakes. Senator Lar-

son was absent.



Judiciary Committee Issues The Unlawful Subpoena

36. On April 26, 2018, Director Scott Frakes was served with a subpoena from
the Judiciary Committee of the Nebraska Legislature compelling his presence to tes-
tify at 9:00 a.m. on Tuesday, May 8, 2018, in Room 1113 of the Nebraska State Capitol
Building, 1445 K Street, Lincoln, NE 68508. The subpoena was signed by Senator
Ebke and Clerk of the Legislature Patrick J. O’Donnell. A copy of the subpoena is
attached as Exhibit 4.

37. The subpoena served on Director Scott Frakes states it was issued pursuant
to Neb. Rev. Stat. § 50-406.

38. On April 26, 2018, Director Scott Frakes was also served with a letter from
Senator Ebke and a copy of the Rules of the Nebraska Unicameral Legislature. A copy
of Senator Ebke’s letter is attached as Exhibit 5.

39. The April 25, 2018, letter from Senator Ebke stated the subject matter of the
Judiciary Committee’s inquiry. All of those matters stated in her letter were from
Senator Chambers’ March 21, 2018, complaint that had been submitted pursuant to
Neb. Rev. Stat. § 84-907.10 of the Administrative Procedure Act, none of which were
within the authority of the Judiciary Committee.

Judiciary Committee Lacked
Authority To Issue The Subpoena

40. Neb. Rev. Stat. § 50-406 provides:

In the discharge of any duty imposed by the Legislative Council, by statute, or
by a resolution of the Legislature, the council, any committee thereof, and any
standing or special committee created by statute or resolution of the Legisla-
ture may hold public hearings and may administer oaths, issue subpoenas



when the committee has received prior approval by a majority vote of the Ex-
ecutive Board of the Legislative Council to issue subpoenas in connection with
the specific inquiry or investigation in question, compel the attendance of wit-
nesses and the production of any papers, books, accounts, documents, and tes-
timony, and cause the depositions of witnesses to be taken in the manner pre-
scribed by law for taking depositions in civil actions in the district court. The
council or the committee may require any state agency, political subdivision,
or person to provide information relevant to the committee’s work, and the
state agency, political subdivision, or person shall provide the information re-
quested within thirty days after the request except as provided for in a sub-
poena. The statute or resolution creating a committee may prescribe limita-
tions on the authority granted by this section.

Litigation to compel or quash compliance with authority exercised pursuant to
this section shall be advanced on the court docket and heard and decided by
the court as quickly as possible. Either party may appeal to the Court of Ap-
peals within ten days after a decision is rendered.

The district court of Lancaster County has jurisdiction over all litigation aris-
ing under this section. In all such litigation the executive board shall provide
for legal representation for the council or committee.

41. Pursuant to Neb. Rev. Stat. § 50-401, the Legislative Council consists of all
members of the Legislature.

42. Neb. Rev. Stat. § 50-406 authorizes a legislative committee to hold public
hearings and issue subpoenas with prior approval of the Executive Board in only
three instances:

a. In the discharge of any duty imposed by the Legislative Council;
b. In the discharge of any duty imposed by statute; or
c. In the discharge of any duty imposed by a resolution of the Legislature.

43. Each of these duties can only be imposed by a majority vote of the entire

Legislature.



44. The proposed May 8, 2018, public hearing and the April 24, 2018, subpoena
issued by the Judiciary Committee to Director Scott Frakes were not in the discharge
of any duty imposed by the Legislative Council.

45. The proposed May 8, 2018, public hearing and the April 24, 2018, subpoena
issued by the Judiciary Committee to Director Scott Frakes were not in the discharge
of any duty imposed by statute.

46. The proposed May 8, 2018, public hearing and the April 24, 2018, subpoena
issued by the Judiciary Committee to Director Scott Frakes were not in the discharge
of any duty imposed by a resolution of the Legislature.

47. For these reasons, Neb. Rev. Stat. § 50-406 cannot serve as a lawful basis for
the 1ssuance of the subpoena to Director Frakes.

48. The actions of the defendant senators of the Judiciary Committee and Exec-
utive Board were not lawful, or authorized legislative activity. Rather, they were the
unlawful and unauthorized actions of the Judiciary Committee after having been un-
lawfully authorized by the Executive Board, following the initial referral of Senator
Chambers’ complaint to the wrong committee.

Judiciary Committee Failed To
Comply With Legislative Rules

49. Rule 3, Section 21 of the Rules of the Nebraska Unicameral Legislature pro-
vides that any legislative committee can conduct investigations of matters within its

subject-matter jurisdiction.
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50. The standing committee of the Nebraska Legislature with subject-matter ju-
risdiction over administrative rules and regulations is the Government, Military and
Veterans Affairs Committee.

51. Since 1987, the standing committee of the Nebraska Legislature with sub-
ject-matter jurisdiction over the Nebraska Department of Correctional Services is the
Government, Military and Veterans Affairs Committee.

52. Rule 3, Section 21(A)(1) of the Rules of the Nebraska Unicameral Legislature
provides a committee may, by a majority vote of all of its members taken at a meeting
properly called, issue a subpoena requiring a person to appear before the committee
and be examined in reference to any matter within the scope of the inquiry or inves-
tigation being conducted by the committee, but only when the committee has received
prior approval by a majority vote of the Executive Board to issue subpoenas in con-
nection with the specific inquiry or investigation in question.

53. On information and belief, a majority of the members of the Judiciary Com-
mittee did not vote at a meeting properly called, following the Executive Board meet-
ing of April 18, 2018, to issue a subpoena to Director Scott Frakes.

54. Rule 3, Section 21(B)(i1) of the Rules of the Nebraska Unicameral Legislature
requires that any person who is served with a subpoena to attend a hearing of a com-
mittee shall also be served with a copy of the act defining the purpose of the commit-
tee.

55. Director Scott Frakes was not served with a copy of the act defining the pur-

pose of the Judiciary Committee.
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56. Rule 3, Section 21(A)(@iv) of the Rules of the Nebraska Unicameral Legislature
requires that a person subpoenaed to attend a hearing of a committee shall receive
the same fees and allowances as a person subpoenaed to give testimony in an action
pending in a court of record.

57. The subpoena issued to Director Scott Frakes did not comply with the witness
fee provisions of Neb. Rev. Stat. § 25-1223.

FIRST CAUSE OF ACTION

58. Each and every factual allegation contained in Paragraphs 1 through 57 is
incorporated herein by this reference.

59. On or about March 21, 2018, Senator Chambers filed a complaint concerning
the Execution Protocol pursuant to Neb. Rev. Stat. § 84-907.10.

60. The Judiciary Committee’s request to the Executive Board for approval to
issue a subpoena originated from Senator Chambers’ request that was referred by
Senator Watermeier to the Judiciary Committee.

61. Neb. Rev. Stat. § 84-907.10 does not authorize the Judiciary Committee to
hold a hearing or issue a subpoena when a complaint is filed under Neb. Rev. Stat.
§ 84-907.10.

62. The members of the Judiciary Committee and the Executive Board acted un-
lawfully and outside their authority when they requested, approved, and issued the
subpoena to Director Scott Frakes.

63. Plaintiffs therefore request a declaration that Defendants violated Neb. Rev.

Stat. § 50-406, and Rule 3, Sections 1 and 21 of the Rules of the Nebraska Unicameral
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Legislature by issuing a subpoena in response to a complaint filed pursuant to Neb.
Rev. Stat. § 84-907.10, and that this Court enjoin Defendants from future acts violat-
ing these provisions.

SECOND CAUSE OF ACTION

64. Each and every factual allegation contained in Paragraphs 1 through 63 is
incorporated herein by this reference.

65. The April 24, 2018, subpoena issued to Director Scott Frakes states it was
1ssued pursuant to Neb. Rev. Stat. § 50-406.

66. The April 24, 2018, subpoena issued to Director Scott Frakes was not issued
in the discharge of any duty imposed by the Legislative Council (i.e., the entire Uni-
cameral Legislature), by statute, or by a resolution of the Legislature. Rather, the
unlawful scheme and subpoena was the result of not allowing the Legislature to vote
on the matter of issuing the subpoena when there was no duty imposed by the Legis-
lature or by any statute for the Judiciary Committee members to carry out.

67. The members of the Judiciary Committee and the Executive Board acted un-
lawfully and outside of their authority when they requested, approved, and issued
the subpoena to Director Scott Frakes.

68. Plaintiffs therefore request a declaration that Defendants violated Neb. Rev.
Stat. § 50-406 by issuing a subpoena under Neb. Rev. Stat. § 50-406, and that this

Court enjoin Defendants from future acts violating Neb. Rev. Stat. §50-406.
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THIRD CAUSE OF ACTION

69. Each and every factual allegation contained in Paragraphs 1 through 68 is
incorporated herein by this reference.

70. In the process of issuing the subpoena to Director Scott Frakes, the members
of the Judiciary Committee violated Rule 3, Section 21; Rule 3, Section 21(A)(1); Rule
3, Section 21(A)(v); and Rule 3, Section 21(B)(i1) of the Rules of the Nebraska Uni-
cameral Legislature.

71. Plaintiffs therefore request a declaration that Defendants violated Rule 3,
Sections 1 and 21 of the Rules of the Nebraska Unicameral Legislature by issuing a
subpoena outside of the subject-matter jurisdiction of the Judiciary Committee, with-
out a vote of a majority of the members of the Judiciary Committee at a meeting
properly called, without complying with the witness fee requirements, and by not
serving the subpoena with a copy of the act defining the purpose of the Judiciary
Committee.

72. Plaintiffs further request a declaration that Defendants failed in all material
respects to comply with the requirements of the Rules of the Nebraska Unicameral
Legislature and accordingly, Director Scott Frakes is relieved of any requirement to
attend the hearing for which the subpoena was issued pursuant to Rule 3, Section
21(H)(1) of the Rules of the Nebraska Unicameral Legislature.

FOURTH CAUSE OF ACTION
73. Each and every factual allegation contained in Paragraphs 1 through 72 is

incorporated herein by this reference.
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74. Defendants’ actions described herein were not within the sphere of legitimate
legislative activity.

75. Defendants violated the separation of powers and exceeded their authority
when they requested, approved, and issued the subpoena to Director Scott Frakes.

76. Defendants seek to violate the separation of powers by exercising a power
properly belonging to the judicial branch and determine a case or controversy regard-
ing the Department’s compliance with the Administrative Procedure Act, the consti-
tutionality of the Execution Protocol, and any and all conflicts between the Execution
Protocol and all applicable federal statutes and regulations.

77. Plaintiffs therefore request a declaration that Defendants violated the sepa-
ration of powers provision in the Nebraska Constitution, Neb. Const. art. II, § 1, and
that this Court enjoin Defendants from future acts violating Neb. Const. art. II, § 1.

FIFTH CAUSE OF ACTION

78. Each and every factual allegation contained in Paragraphs 1 through 77 is
incorporated herein by this reference.

79. Neb. Rev. Stat. § 50-406 provides that the district court of Lancaster County
has jurisdiction over all litigation arising under this section and litigation to quash
compliance with authority exercised pursuant to this section shall be advanced on
the court docket and heard and decided by the court as quickly as possible.

80. Plaintiffs therefore request that the April 24, 2018, subpoena issued to Di-

rector Scott Frakes be quashed because of Defendants’ violations of Neb. Const. art.
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II, § 1, Neb. Rev. Stat. § 50-406, and Rule 3, Sections 1 and 21 of the Rules of the
Nebraska Unicameral Legislature.

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs pray that the Court ender an Order:

1. Declaring Defendants in violation of Neb. Const. art. II, § 1, Neb. Rev. Stat.
§ 50-406, and Rule 3, Sections 1 and 21 of the Rules of the Nebraska Unicam-
eral Legislature;

2. Permanently enjoining the Defendants from any future acts violating Neb.
Const. art. II, § 1, Neb. Rev. Stat. § 50-406, and Rule 3, Sections 1 and 21 of
the Rules of the Nebraska Unicameral Legislature;

3. Quashing the April 24, 2018, subpoena issued to Director Scott Frakes;

4. Taxing the costs of this action to the Defendants; and

5. Providing such other relief as the Court deems appropriate under the circum-
stances.

Dated May 1st, 2018.
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STATE OF NEBRASKA ex rel. DOUGLAS J.
PETERSON, Attorney General, and SCOTT
FRAKES, Director of the Nebraska

Department of Correctional Services,
Plaintiffs.

By: DOUGLAS J. PETERSON, NE #18146
Attorney General of Nebraska

By: s/ Ryan S. Post
Ryan S. Post, NE #24714
Civil Litigation Bureau Chief

James D. Smith, NE #15476
Solicitor General

David A. Lopez, NE #24947
Deputy Solicitor General

OFFICE OF THE ATTORNEY GENERAL
2115 State Capitol

Lincoln, Nebraska 68509

(402) 471-2682
Ryan.Post@nebraska.gov
James.Smith@nebraska.gov
Dave.Lopez@nebraska.gov

Attorneys for Plaintiffs.

17





































































