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Lincoln -- Nebraska Attorney General Doug Peterson today joined the State of Iowa and the City of 
Council Bluffs in challenging the federal government’s November 2017 approval of a casino the Ponca 
Tribe of Nebraska has proposed to build in Carter Lake, Iowa. The casino is proposed to be built on land 
which was taken into trust for the Tribe based, in part, on the Tribe’s representation in the early 2000s 
that the land would be used for a healthcare facility. Moreover, federal law limits the Tribe’s lands to 
Knox and Boyd Counties, Nebraska; both counties are more than a hundred miles away from Carter Lake. 
  
Because of Carter Lake’s unique geographic situation relative to Nebraska, the negative effects of 
expanded gambling in Carter Lake will spill over into Omaha, Nebraska’s largest and most densely 
populated metropolitan area. Local Iowa law enforcement has already expressed a concern that it will be 
unable to handle the increased activity generated by the casino. Since one cannot travel to or from Carter 
Lake without traveling through Nebraska, this means that Carter Lake’s gambling problem will become 
Nebraska’s gambling problem. 
  
This is the second time the issue has reached federal court. In 2007, the federal government issued its 
initial approval of the Tribe’s proposal. That decision was challenged by Nebraska, Iowa, and Council 
Bluffs, and was ultimately found to be incomplete. The courts remanded the issue back to federal tribal 
gaming regulators to perform a more thorough analysis. After pending for years, last fall the regulators 
issued an amended decision approving the casino. Despite having a second chance to consider the issue, 
the approval suffers from the same flaws raised by challengers in the 2007 case. 
  
Council Bluffs already filed suit challenging the amended approval and the States of Iowa and Nebraska 
have requested permission to intervene as co-plaintiffs in that action. The case is pending in the United 
States District Court for the Southern District of Iowa. The federal government does not oppose the 
States’ intervention request, which is expected to be ruled on in the coming weeks.  
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF IOWA 

WESTERN DIVISION 

 

CITY OF COUNCIL BLUFFS, IOWA, 

 

Plaintiff, 

 

and 

 

STATE OF NEBRASKA ex rel. 

DOUGLAS J. PETERSON, Attorney 

General of the State of Nebraska, 

 

Intervenor-Plaintiff, 

 

v. 

 

UNITED STATES DEPARTMENT 

OF THE INTERIOR; RYAN K. 

ZINKE, in his official capacity as  

Secretary of the Interior;  

NATIONAL INDIAN GAMING  

COMMISSION; JONODEV 

OSCEOLA CHAUDHURI, in his  

Official capacity as Chairman of the 

National Indian Gaming 

Commission; and KATHRYN ISOM-

CLAUSE, in her official capacity as 

Vice Chair of the National Indian  

Gaming Commission, 

 

Defendants. 

 

 

Case No. 1:17-CV-00033 

 

 

 

 

 

 

 

 

[PROPOSED]  

COMPLAINT IN INTERVENTION 

BY INTERVENOR-PLAINTIFF 

STATE OF NEBRASKA ex rel. 

DOUGLAS J. PETERSON 

  

 

 COMES NOW the Intervenor-Plaintiff State of Nebraska ex rel. Douglas J. 

Peterson, Attorney General of the State of Nebraska (collectively “Nebraska” or 
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“Plaintiff”), and files this Complaint in Intervention against the above-named De-

fendants, stating in support as follows:1 

PRELIMINARY STATEMENT 

1. This case ultimately presents the question of whether the Ponca Tribe 

of Nebraska (“Tribe”) may build a Class II gaming facility—what many have referred 

to as a “casino”—on a tract of trust land in Carter Lake, Iowa. The land in question—

which the Tribe originally asked to be taken into trust based on the Tribe’s represen-

tation that it would be used for healthcare services—is nearly two hundred miles 

away from the Nebraska counties specified in the Tribe’s congressional restoration 

act. 

2. This matter has been subject to litigation for almost two decades. This 

marks the second time the issue has come before the federal courts, which in 2010 

remanded back to the United States Department of the Interior (“DOI”) and the Na-

tional Indian Gaming Commission (“NIGC”) those agencies’ incomplete 2007 ap-

proval of the Tribe’s gaming application. Nebraska ex rel. Bruning v. U.S. Dep’t of 

Interior, 625 F.3d 501 (8th Cir. 2010). As the dissenting judge in Bruning put it, the 

federal government was given “yet another chance to ‘get it right.’” Id. at 513 (Korn-

mann, J., dissenting). 

                                                           
1 In the interest of maintaining consistency with the pleadings in the earlier litigation and with those 

of the existing parties to this case, Nebraska’s complaint here is substantially similar to the pleadings 

Nebraska filed to initiate the first judicial review action, see Nebraska ex rel. Bruning v. U.S. Dep’t of 

Interior, No. 08-cv-6, CM/ECF Doc # 1 (S.D. Iowa Jan. 30, 2008), available at 2008 WL 1896705. The 

additional allegations herein are consistent with those already made by the City of Council Bluffs in 

its complaint, and with those of the State of Iowa, which has filed an unopposed motion to intervene 

as plaintiff. 
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3. After languishing in the federal tribal gaming regulatory bureaucracy 

for years, the agencies finally issued an amended final decision in November 2017. 

The plaintiffs appeal from that decision, which, as described below, is as arbitrary, 

capricious, abusive of agency discretion, and unlawful as was its 2007 predecessor. 

4. The federal government had its second chance “to get it right.” It has 

failed, and it is incumbent upon the Judiciary to rectify that failure by vacating the 

approval of the Tribe’s gaming application. 

NATURE OF THE CASE 

5. This is a challenge to a November 13, 2017 final decision (“2017 Deci-

sion”) of the DOI and the NIGC approving an amended gaming ordinance submitted 

by the Ponca Tribe of Nebraska. The 2017 Decision purported to identify lands located 

in Carter Lake, Iowa (“Carter Lake Tract”) taken into trust by the United States for 

the Tribe on or about February 2003 as eligible for tribal gaming.  

6. The Indian Gaming Regulatory Act (“IGRA”) generally prohibits gaming 

on Indian lands acquired after the IGRA’s date of enactment, October 17, 1988, unless 

certain exceptions apply. 

7. This is the NIGC’s second opportunity to review the facts surrounding 

the status of the Carter Lake Tract and issue a final agency decision. The NIGC is-

sued a previous decision on December 31, 2007 (“2007 NIGC Decision”). Although 

IGRA and accompanying NIGC and Bureau of Indian Affairs (“BIA”) regulations con-
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template that DOI is supposed to review and concur with NIGC restored lands deci-

sions, the 2007 NIGC Decision did not receive the concurrence of the DOI before it 

was issued. 

8. In response to the blatant errors and omissions in that Decision, the 

States of Nebraska and Iowa both sued the NIGC and the DOI, and the City of Coun-

cil Bluffs, Iowa, intervened on the side of the plaintiffs. The District Court held in 

favor of the States and the City and reversed the agency decision, and the agencies 

brought a “limited appeal.” The Eighth Circuit raised numerous concerns regarding 

the decision, but ultimately determined that principles of administrative law re-

quired remand so that the NIGC, with the concurrence of the DOI, could interpret 

applicable law and properly consider all the relevant factors in reaching its decision. 

The case was remanded to the NIGC for further proceedings.  

9. On November 13, 2017, the NIGC, this time with DOI’s concurrence, 

issued a final agency decision. The 2017 Decision affirms the 2007 NIGC Decision, 

yet again determining that the Carter Lake Tract qualified as “restored lands” under 

the exception provided under IGRA, codified at 25 U.S.C. §2719(b)(1)(B)(iii).  

10. The Tribe was restored to Federal recognition by the Ponca Restoration 

Act, Pub. L. No. 101-484 (Oct. 31, 1990), formerly codified at 25 U.S.C. §983. The 

Ponca Restoration Act remains in effect, but was removed from the United States 

Code as of 25 U.S.C. Supp. IV (September 2016) as being of special and not general 

application in an effort by codifiers to improve the code’s organization. For ease of 
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reference, this complaint continues to refer to the Ponca Restoration Act’s sections as 

previously codified.  

11. As was true of its 2007 decision, the 2017 Decision issued by the NIGC 

with the concurrence of the DOI is arbitrary, capricious, an abuse of discretion and 

otherwise not in accordance with applicable law, including the fact that it is contrary 

to and exceeds the express terms of the Congressional mandate in the Ponca Resto-

ration Act and the IGRA.  

JURISDICTION AND VENUE 

12. This Court has jurisdiction under 28 U.S.C. §1331 (federal question) and 

28 U.S.C. §1346(a)(2) (civil action against the United States). Judicial review and 

declaratory relief are authorized by 28 U.S.C. §2201 (declaratory judgment) and 5 

U.S.C. §701-706 (Administrative Procedure Act). 

13. Venue is proper in this court pursuant to 28 U.S.C. §1391(e) and 28 

U.S.C. §1402(a)(1). Venue is also appropriate under 5 U.S.C. §703.  

PARTIES 

14. Plaintiff State of Nebraska is a sovereign State, the residents of which 

are substantially affected by NIGC’s decision to allow Indian gaming on the Carter 

Lake Tract because of its unique geographical relationship with Nebraska, in that 

one cannot access the Carter Lake Tract from Iowa without first traveling through 

Nebraska. Plaintiff Douglas J. Peterson brings this action in his official capacity as 

the Attorney General of the State of Nebraska. 
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15. Defendant DOI is the federal agency that holds the Carter Lake Tract 

in trust for the Tribe and that concurred with the 2017 Decision. Ryan K. Zinke is the 

Secretary of the Interior (“Secretary”) and is sued in his official capacity. Defendant 

NIGC is the administrative agency which issued the 2017 Decision that is being ap-

pealed in the present instance. Defendant Jonodev Osceola Chaudhuri is the Chair-

man of the NIGC (“Chairman”) and is sued in his official capacity. Defendant Kathryn 

Isom-Clause is the Vice-Chair of the NIGC (“Vice-Chair”) and is sued in her official 

capacity.  

THE PONCA TRIBE’S STATUS UNDER FEDERAL LAW 

16. Federal recognition of the Tribe was terminated on September 5, 1962 

pursuant to Pub. L. No. 87-629, §1 (Sept. 5, 1962), 76 Stat. 429, formerly codified at 

25 U.S.C. §971 et seq.  

17. On October 31, 1990, the Ponca Restoration Act, 25 U.S.C. §§983-983h, 

restored federal recognition to the Tribe. 25 U.S.C. §983 et seq. The Ponca Restoration 

Act was previously codified but has been removed the United States Code in an effort 

to improve organization.  

18. In restoring the Tribe’s rights and lands, Congress provided for “1,500 

acres of any real property located in Knox or Boyd Counties, Nebraska” to be “trans-

ferred to the Secretary [of the Interior] for the benefit of the Tribe.” Id. §983b(c); see 

id. §983(2). 

19. Congress also permitted the Secretary of the Interior to accept “addi-

tional acreage in Knox or Boyd Counties.” Id. §983b(c). 
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THE CARTER LAKE TRACT 

20. The Carter Lake Tract was not taken into trust under the terms of the 

Ponca Restoration Act.  

21. On September 24, 1999, the Tribe purchased in fee the Carter Lake 

Tract which consists of approximately 4.8 acres of land in Carter Lake, Iowa. 

22. On or about January 10, 2000, the Tribe passed a resolution seeking to 

have DOI place the Carter Lake Tract into trust for the Tribe. The Tribe represented 

to DOI at that time that the Tribe planned to place a healthcare facility on the land. 

Iowa v. Great Plains Reg’l Dir., Bureau of Indian Affairs, 38 IBIA 42, 44 (2002). 

23. On or about February 23, 2000, the BIA Great Plains Regional Director 

wrote letters to Iowa state and county officials indicating that she was considering 

accepting the Carter Lake Tract into trust for the benefit of the Tribe. Id. at 44.  

24. At no time was Nebraska notified of the pending fee to trust application 

by the BIA Great Plains Regional Director. 

25. The State of Iowa and Pottawatomie County appealed the BIA Great 

Plains Regional Director’s decision to take the Carter Lake Tract into trust, on the 

basis that the Director failed to take into consideration the Tribe’s true intent to uti-

lize the Carter Lake Tract to build a gaming facility. Id. at 52. 

26. On August 7, 2002, the IBIA affirmed the ruling of the BIA Great Plains 

Regional Director, holding that the Carter Lake Tract “was purchased … and is cur-

rently used for health care facilities” and that any possible gaming use was specula-

tive. Id. 
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27. On December 6, 2002, the BIA published in newspapers of general cir-

culation, including the Council Bluffs Nonpareil, a corrected notice of intent to take 

land into trust wherein the Tribe acknowledged the Carter Lake Tract was to be 

taken into trust for non-gaming related purposes and that the Carter Lake Tract was 

not eligible for gaming under the exceptions listed in 25 U.S.C. §2719(b)(1)(B). (De-

cember 6, 2002 Corrected Public Notice). 

28. The purpose of the notice was to advise the public of the BIA’s intent to 

take the land into trust so that affected parties could sue in federal court to prevent 

the trust acquisition before the land was formally acquired because at the time, it 

was the common understanding of the Federal government and the parties to this 

dispute that the Quiet Title Act, 28 U.S.C. §2409(a), precluded judicial review after 

the United States acquired title. Preamble to BIA regulation, 61 Fed. Reg. 18082 

(Apr. 24, 1996), cited in and confirmed by NIGC Final Decision and Order, December 

31, 2007, at 14. A true and correct copy of the NIGC’s Final Decision and Order from 

December 31, 2007 is attached hereto as Exhibit 2. 

29. Before the land was taken into trust, the State of Iowa and Potta-

wattamie County, Iowa, and other parties with standing including Council Bluffs, 

had the right to seek judicial review of the IBIA’s decision. However, in light of the 

public notice described above, providing notice of the Tribe’s clearly stated intent not 

to conduct gaming on the Carter Lake Tract, the State of Iowa and Pottawattamie 

County agreed to forego any further litigation as to the appropriateness of the Inte-

rior Board of Indian Appeals’ (IBIA) decision, and thus detrimentally relied on their 
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agreement with the Tribe and the public notice. Council Bluffs also detrimentally 

relied on the December 6, 2002 Corrected Public Notice. 

30. The Carter Lake Tract was taken into trust by the DOI on or about Feb-

ruary 2003. 

THE TRIBE’S EFFORTS TO OBTAIN AN AMENDMENT TO THE  

CARTER LAKE TRACT ORDINANCE TO ALLOW FOR GAMING 

 

31. On or about July 23, 2007, the Tribe submitted a site-specific Class II 

gaming ordinance amendment (“Carter Lake Tract Ordinance”) to the Chairman for 

review and approval. In this ordinance, the Tribe defined the Carter Lake Tract as 

“Indian lands” meeting the restored lands exception to the general prohibition on 

gaming on lands acquired after October 17, 1988, detailed in 25 U.S.C. 

§2719(b)(1)(B)(iii). 

32. A memorandum was issued by Michael Gross, NIGC Associate General 

Counsel, to the Chairman on October 22, 2007, wherein it was determined that “the 

factual circumstances surrounding the acquisition of the Carter Lake land show that 

it was not taken into trust as part of the Tribe’s restoration.” A true and correct copy 

of the October 22, 2007 Memorandum is attached hereto as Exhibit 3. Based on the 

reasoning detailed in the October 22, 2007 Memorandum, the Chairman disapproved 

the ordinance. A true and correct copy of the Chairman’s letter of disapproval is at-

tached hereto as Exhibit 4. 

STATUTORY AUTHORITY REGARDING TRIBAL LANDS 

33. Pursuant to 25 U.S.C. §5108 (the Indian Reorganization Act, formerly 

classified as 25 U.S.C. §465 and editorially reclassified in 2016 as part of an effort of 
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codifiers to improve the organization of the code), the Secretary has authority to take 

lands into trust for the benefit of Indian tribes. 

34. Under IGRA, the Secretary has limited authority to authorize gaming 

on lands acquired into trust for the benefit of an Indian tribe after October 17, 1988, 

the effective date of IGRA. Pursuant to 25 U.S.C. §2719, gaming regulated by IGRA 

shall not be conducted on lands acquired by the Secretary in trust for the benefit of 

an Indian tribe after October 17, 1988 unless the lands fit within one of the exceptions 

set forth in said statute. One of those exceptions provides that the prohibition on 

gaming does not apply to lands that are taken into trust as part of “the restoration of 

lands for an Indian tribe that is restored to federal recognition.” 29 U.S.C. 

§2719(b)(1)(B)(iii). 

35. The Secretary does not have any authority under IGRA or any other 

statute to determine whether tribal gaming is permitted on a particular parcel of land 

other than as expressly authorized by 25 U.S.C. §2719(b)(1). 

36. Pursuant to 25 U.S.C. §2705(a)(3), the Chairman, on behalf of the NIGC 

and subject to an appeal to the NIGC, has the authority to “approve tribal ordinances 

or resolutions regulating class II gaming and class III gaming as provided in section 

2710 of this title.” 

37. The Tribe was entitled to appeal the Chairman’s decision to deny its 

proposed amendment to the Carter Lake Tract ordinance to the NIGC under 25 

U.S.C. §2705(a)(3) and 25 C.F.R. Part 580. 
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THE 2007 NIGC DECISION AND APPEAL TO THE EIGHTH CIRCUIT 

38. The Tribe sought review of the Chairman’s October 22, 2007 determina-

tion in front of the NIGC. Nebraska was not a party to that litigation. On December 

31, 2007, the NIGC issued a final decision and order reversing the Chairman’s deci-

sion on the grounds that the Chairman had improperly relied on events that occurred 

after the Department of the Interior’s final agency decision to take the Carter Lake 

Tract into trust. (NIGC 2007 Order, p. 1-2, see Exhibit 2). 

39. The States of Iowa and Nebraska appealed the NIGC’s decision to this 

Court, and the City of Council Bluffs intervened for the plaintiffs. 

40. The grounds plaintiffs raised for seeking a declaratory judgment over-

turning the NIGC’s 2007 decision included that (1) the NIGC lacked jurisdiction to 

make a restored lands determination necessary to allow gaming without concurrence 

from DOI and in light of the DOI’s approval of the December 6, 2002 Corrected Public 

Notice; (2) the NIGC decision was arbitrary and capricious in lacking a fact-based, 

well-reasoned analysis; and (3) the NIGC decision was contrary to the 1990 Ponca 

Restoration Act, enacted two years after IGRA. 

41. The district court declined to decide whether the NIGC’s decision was 

contrary to the Ponca Restoration Act because “[t]he DOI or BIA should be the agency 

initially deciding whether the Ponca Tribe’s Carter Lake, Iowa acquisition went be-

yond what Congress intended in seeming to limit to Knox and Boyd Counties, Ne-

braska, real property transferred to the Secretary for the benefit of the Tribe.” The 
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court specifically noted that “[n]either the defendants in their briefs nor the NIGC 

Decision adequately addressed that question of statutory intent.” 

42. The district court then agreed that the NIGC lacked the authority to 

declare the Carter Lake land “restored lands” based on the circumstances of the 2003 

conveyance in trust that followed the agreement between the Tribe and the State of 

Iowa. The district court therefore entered a declaratory judgment in favor of the 

States and Intervenor City of Council Bluffs, reversing the NIGC’s decision because 

the decision lacked a rational basis on the law and facts of the record and was there-

fore arbitrary and unlawful. 

43. The DOI and NIGC brought a “limited appeal” to the Eighth Circuit, 

asking the court to remand to the NIGC for two limited purposes. 

44. First, the agencies asked for a remand to permit NIGC, in consultation 

with DOI, to weigh the three factors that the Federal government alleged are relevant 

to the determination of whether the Carter Lake Tract is eligible for gaming under 

IGRA’s “restored lands” exception—temporal proximity, historical and modern con-

nection to the location, and the factual circumstances of the trust acquisition. The 

United States argued that the NIGC had incorrectly failed to consider the Tribe’s 

agreement with the State of Iowa memorialized in the December 6, 2002 Corrected 

Public Notice when it weighed these three factors under what is essentially a totality 

of the circumstances test. 
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45. Second, the agencies asked for a remand to permit NIGC, in consultation 

with the DOI, to determine whether the Ponca Restoration Act limits restored land 

to parcels taken into trust in Boyd and Knox Counties, Nebraska. 

46. The States of Iowa and Nebraska asserted that the district court’s re-

versal of the NIGC’s decision should be affirmed without remand because, in part, 

the unambiguous terms of the Ponca Restoration Act, 25 U.S.C. §983b(c), provide that 

restored lands for the Tribe must be located in Knox and Boyd Counties, Nebraska, 

not in Carter Lake, Iowa. 

47. The Eighth Circuit remanded the case, ordering this court to remand to 

the NIGC to consider, as part of its evaluation of the section 2719 factors for whether 

the Carter Lake Tract should be considered “restored” and eligible for gaming, first, 

whether the Ponca Restoration Act limits the land that may be considered “restored” 

for purposes of IGRA to exclude the Carter Lake Tract, and second, whether the 

agreement between the Tribe and the State of Iowa that the lands would not be 

treated as “restored” changed the outcome of the totality of the circumstances test 

applied under section 2719. Nebraska ex rel. Bruning v. U.S. Dep’t of Interior, 625 

F.3d 501 (8th Cir. 2010). 

48. Although the majority of the Eighth Circuit panel decided to remand the 

case to the agencies, declining to reach the question of the permissible interpretation 

of the Ponca Restoration Act without an agency or district court record to review, a 

strong dissent by the Honorable Judge Charles B. Kornmann explained that because 

the Ponca Restoration Act is not ambiguous and precludes the NIGC’s interpretation 
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treating the Carter Lake Tract as restored lands under IGRA, the NIGC’s 2007 deci-

sion should be reversed without remand to the NIGC and DOI. 

THE CHALLENGED DECISION: THE NIGC’S NOVEMBER 2017  

“AMENDMENT TO FINAL DECISION AND ORDER” 

 

49. On November 13, 2017, the NIGC issued an “Amendment to Final Deci-

sion and Order” affirming its original 2007 decision. The 2017 Decision finds, just like 

the 2007 Decision, that the Carter Lake Tract “is restored lands for a restored tribe.” 

A true and correct copy of the NIGC’s 2017 “Amendment to Final Decision and Or-

der,” referred to throughout this Complaint as the 2017 Decision, is attached as Ex-

hibit 1. 

50. The 2017 Decision finds and concludes that although the Tribe acqui-

esced briefly to the agreement the Tribe’s counsel, Mr. Mason, negotiated with the 

State of Iowa under which the Tribe agreed not to seek to use the Carter Lake tract 

for gaming under the section 2719 “restored lands” provision, the Tribe clearly “repu-

diated” the agreement by 2005. 

51. According to the 2017 Decision, “[w]hen the Tribe decided in 2005 to 

invoke the restored lands exception, Iowa was free to challenge Interior’s land-into-

trust decision. There was no time-bar to suit as the relevant statute of limitations, 28 

U.S.C. §2401(a), was six years.” Yet, in the NIGC’s 2007 decision, the Commission 

explained that the Quiet Title Act, 28 U.S.C. §2409(a), precluded judicial review after 

the United States acquired title. 
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52. The 2017 Decision finds that the alleged agreement between Iowa and 

the Tribe’s attorney was invalid and does not estop the Tribe from seeking the right 

to game under IGRA’s restored lands exception. 

53. The 2017 Decision finds that the Tribe subsequently “acquiesced in the 

agreement for a limited period of time from 2002 to 2005”, but also “clearly repudi-

ated” its ratification in 2005. 2017 Decision at p. 26. 

54. The 2017 Decision further finds that the Ponca Restoration Act does not 

limit the Tribe’s restored lands to Knox and Boyd Counties, Nebraska, although it 

fails to identify any ambiguity in the Act that would permit this interpretation. The 

Ponca Restoration Act makes certain acquisition in Knox and Boyd counties manda-

tory with no further need for statutory authorization, and, to the extent the Ponca 

Restoration Act allows DOI to take lands in other locations into trust for the Tribe 

under the general Indian Reorganization Act authority, the statute clearly limits ac-

quisitions under the Restoration Act to the two named Nebraska counties. 

55. The 2017 Decision acknowledges the existence of regulations at 25 

C.F.R. Part 292 that would provide that the only lands that could qualify for the “re-

stored lands” exception for Ponca would be located in Knox and Boyd counties, but 

finds that the regulations do not apply because the Ponca submitted their request for 

a restored opinion before the regulations were in place. Thus, the 2017 Decision con-

cludes that the Ponca application is grandfathered in. The 2017 Decision finds that 

because the Ponca applied to have the Carter Lake Tract treated as restored lands 

before these regulations were effective, the regulations somehow support a reading 
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of the Ponca Restoration Act that is in conflict with the 25 C.F.R. Part 292. The 2017 

Decision therefore fails to consider whether the Ponca Restoration Act can be reason-

ably and permissibly interpreted to allow lands outside of Nebraska to be treated as 

“restored lands” in light of the Part 292 regulations. 

56. The 2017 Decision purports to find that the agreement between the 

Tribe and the State of Iowa is invalid and therefore cannot be used to estop the Tribe 

from seeking the right to game on the property. The 2017 Decision then fails to con-

sider the agreement in the context of weighing the factual circumstances surrounding 

the Trust acquisition, even though the purpose of the Eighth Circuit’s remand was to 

allow the NIGC to consider all relevant factual circumstances, including the agree-

ment between the Tribe and Iowa that the NIGC says was temporarily acquiesced to 

by the Tribe. 

57. If the 2017 Decision is allowed to stand, the Tribe will be able to engage 

in class II gaming under the regulations of the NIGC. 

58. Nebraska is injured by the 2017 Decision in the following, non-inclusive, 

respects: 

a. The State of Nebraska is a sovereign state and protector of the 

freedom, public health, and welfare of its citizens and residents. The people 

and government of Nebraska have seen fit to reject casino gambling within 

Nebraska’s borders.  
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b. Although the Carter Lake Tract is technically in Iowa, Carter 

Lake itself is, by reason of geographic happenstance, wholly on the Ne-

braska side of the Missouri River. Iowa v. Nebraska, 143 U.S. 359 (1892) 

(deciding the current Iowa-Nebraska border at Carter Lake following an 

1877 avulsion of the river, which cut a new channel to the south of Carter 

Lake). The practical result is that Carter Lake is accessible only by travel-

ing through Nebraska and, more specifically, through Omaha, which is Ne-

braska’s most populous and densely populated metropolitan area.  

c. The effects (including, but not limited to, negative social welfare 

effects and increased law enforcement activity) of gambling in Carter Lake 

will spill over into Nebraska, adversely affecting the public health and wel-

fare of Nebraska’s citizens and residents and burdening the resources of 

governmental entities within Nebraska. 

d. On information and belief, the leadership of the Carter Lake Po-

lice Department—which consists of less than ten sworn officers—has grown 

concerned about the anticipated law enforcement effects of the Tribe’s 

planned gaming facility and that Department’s ability and capacity to han-

dle such effects. On information and belief, the Carter Lake Police Depart-

ment has already approached at least one outside law enforcement 

agency—the Pottawatomie County Sheriff’s Office, the facilities of which 

are located across the Missouri River and a 2.3 mile drive through Nebraska 
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away from Carter Lake—for additional manpower to handle increased ac-

tivity generated by the Tribe’s facility. Given Carter Lake’s geographic sit-

uation relative to Nebraska, it is inevitable that Nebraska law enforcement 

entities will bear at least some of this increased burden. 

e. Unlike the Iowa parties to this litigation, Nebraska will derive no 

revenue from the Tribe’s gambling activities to offset these burdens. 

59. Nebraska possesses and asserts parens patriae authority to protect the 

interests of its citizens who are or will be injured by the 2017 Decision. 

CLAIM FOR RELIEF (DECLARATORY JUDGMENT) 

60. Plaintiff re-alleges and incorporates by reference the allegations of par-

agraphs 1 through 59. 

61. The 2017 Decision is a final agency action subject to judicial review in 

accordance with 5 U.S.C. §704, 25 U.S.C. §2714, and 25 C.F.R. §580.10. 

62. Plaintiff has exhausted all available administrative remedies to chal-

lenge the 2017 Decision. 

63. The 2017 Decision to approve the Tribe’s site-specific gaming ordinance 

was contrary to law because under the unambiguous provisions of the Ponca Resto-

ration Act and IGRA, the Carter Lake Tract cannot qualify as Indian lands eligible 

to be used for gaming purposes. 

64. To the extent the language of these statutes can be understood as am-

biguous, when construed in accordance with accepted canons of statutory construc-

tion including, but not limited to, construction in pari materia and in accordance with 

Case 1:17-cv-00033-SMR-CFB   Document 10-1   Filed 05/30/18   Page 18 of 121



 19 

the intent of Congress, the only reasonable and permissible interpretation of these 

statutes precludes treatment of the Carter Lake Tract as Indian lands eligible for 

gaming purposes. 

65. The 2017 Decision to approve the Tribe’s site-specific gaming ordinance 

was contrary to law because of the agreement between Iowa and the Tribe’s attorney 

memorialized in the December 6, 2002 Corrected Public Notice. 

66. In rendering the 2017 Decision holding that the Carter Lake Tract was 

gaming eligible “restored lands” under IGRA, the NIGC unreasonably and arbitrarily 

failed to consider all relevant facts and circumstances known to it including, but not 

limited to: the Tribe’s agreement with Iowa that the Carter Lake Tract would not be 

used for gaming under the restored lands provision of IGRA, and Iowa’s and other 

stakeholders’ detrimental reliance on this agreement and the December 6, 2002 Cor-

rected Public Notice; the terms of the Ponca Restoration Act; and the regulations set-

ting forth for how DOI will interpret and apply the exceptions to the prohibition of 

gaming on Indian lands acquired after October 17, 1988 contained in 25 U.S.C. §2719, 

including the “restored lands” exception. 73 Fed Reg. 29,354 (May 20, 2008), codified 

at 25 C.F.R. Part 292. 

67. There is a present justiciable controversy between the parties as to 

whether the 2017 Decision that the Carter Lake Tract qualifies for the “restored 

lands” exception is contrary to law. 

68. Plaintiff asks this Court to reverse the 2017 Decision’s determination 

that the Carter Lake Tract is “restored lands for an Indian Tribe that is restored to 
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federal recognition” pursuant to the exemption detailed in the IGRA. 25 U.S.C. 

§2719(b)(1)(B)(iii). 

69. Plaintiff is entitled to recover expenses, including reasonable attorney 

fees, incurred in this action. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff respectfully requests the following relief:  

1. A declaratory judgment pursuant to 28 U.S.C. §2201, et seq., that the 

Carter Lake Tract does not qualify as restored lands under 25 U.S.C. 

§2719(b)(1)(B)(iii); 

2. A declaratory judgment pursuant to 28 U.S.C. §2201, et seq., vacating and 

setting aside as unlawful the NIGC’s November 13, 2017 decision approving 

the Tribe’s amended gaming ordinance because the findings and conclu-

sions in that decision are arbitrary, capricious, and abuse of discretion, or 

otherwise not in accordance with the law, or in excess of statutory jurisdic-

tion, authority, or limitations, or short of statutory right, see 5 U.S.C. 

§706(2); 

3. An order remanding the case with instructions that the NIGC deny the 

Tribe’s request for amendment to the Carter Lake Tract ordinance; 

4. An order awarding the Plaintiff its costs and reasonable attorney fees to the 

extent permitted by law; and 

5. An order awarding Plaintiff such other relief as deemed appropriate. 
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Dated May 30, 2018. 

Respectfully submitted, 

 

      DOUGLAS J. PETERSON 

      Attorney General of Nebraska 

 

s/David A. Lopez  

DAVID A. LOPEZ 

Deputy Solicitor General 

 

RYAN S. POST (pro hac vice pending) 

Assistant Attorney General and  

Civil Litigation Bureau Chief 

 

OFFICE OF THE ATTORNEY GENERAL 

2115 State Capitol  

Lincoln, Nebraska 68509     

(402) 471-2682 

      dave.lopez@nebraska.gov 

ryan.post@nebraska.gov 

 

COUNSEL FOR THE  

STATE OF NEBRASKA 

  

Case 1:17-cv-00033-SMR-CFB   Document 10-1   Filed 05/30/18   Page 21 of 121



 22 

CERTIFICATE OF SERVICE 

I hereby certify that on May 30, 2018, I electronically filed the foregoing docu-

ment with the Clerk of the United States District Court for the Southern District of 

Iowa CM/ECF system, causing notice of such filing to be served upon all parties’ coun-

sel of record.  

 

By: s/ David A. Lopez  
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In Re: Gaming Ordinance of 1 
The Ponca Tribe of Nebraska 1 

1 
1 
1 
1 
1 
1 
1 

December 31,2007 

FINAL DECISION AND ORDER 

Appeal to the National Indian Gaming Commission ("NJGC" or "Commission") from a 

disapproval of a site specific gaming ordinance submitted by the Ponca Tribe of Nebraska 

("Tribe"). This appeal is brought pursuant to the Indian Gaming ReguIatory Act (IGRA), 25 

U.S.C, 5 2701 et. seq., and NIGC regulations at 25 C.F.R. Part 524. 

Appeara~r ces 
Michael Rossetti, James Meggesto, for the Ponca Tsibe of Nebraska 
Michael Gross for the Chairman, National Indian Gaming Commission 
John Lundquist, Assistant Attorney GeneraI, for the State of Iowa, a limited participant 
pursuant to 25 C.F.R. 8 524.2 

DECISION AND ORDER 

After careful and complete review of the agency record and pleadings filed by both the 

Tribe and the Chairman, as well as the State of Iowa, a limited participant pursuant to MGC 

regr~lations at 25 C.F.R.5 524.2, the Conrrnission finds and orders that: 

1. We affirm the Cllainnan's decision that the Carter Lake land meets the location and 

temporal factors of the restored lands analysis. 
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2. We reverse the Chairman's decision with respect to the factual circumstances factor for 

the following reasons: 

(a) The Chairman's disapproval improperly d i e d  on the Tribe's intended use of 

the land; 

(b) The Chairman's disapproval improperly relied on events that occurred after 

the Department of the Interior's (DOI) final agency decision was made; and 

(c) The factual circumstances of the acquisitioi~ weigh in favor ofrestoration. 

3. We reverse t l~e  Chairman's disapproval of the ordinance because we find that the 

Carter Lake land meets the restored Iands exception. 

PROCEDURAL AND FACTUAL BACKGROUND 

The factual background of the Tribe's history, including its termination and restoration to 

federal recognition, are well set forth in the Carter Lake Lands Opinion Memorandum 

(Disapproval Memo), which is incorporated by reference into the NIGC Chairman's (Chairman) 

disapprovaI of the ordinance. We see no need to revisit those facts here, The following events, 

however, are of particular significance to our decision. 

The Tribe was restored to federal recognition in 1990 by virtue of the Ponca Restoration 

Act. 25 U.S.C. 88 983 - 983h. 

On September 24, 1999, the Tribe purchased in fee approximately 4.8 acres of land in 

Carter Lake, Iowa. ShortIy thereafter, on January 10,2000, the Tribe passed a resolution seeking 

to have the DO1 place the land into trust. The Tribe's stated intent was to place a healthcare 

facility on the land. (Ponca Tribe of Nebraska, Resolution 00-01 .) 

On September 15,2000, the Great Plains Regional Director for the Bureau of Indian 

Affairs (BIA) within DO1 wrote to relevant state and local officiaIs in Iowa and stated her "intent 

to accept the land into tn~st  for the benefit of the Ponca Tribe of Nebraska." (Letters fiom Cora 

L. Jones, Great Plains Regional Director, BTA, to Carter Lake Mayor, Iowa Governor, 
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Pottawattamie County Supervisors, September 15,2000.) Both the State of Iowa and 

Pottawattamie County appealed the September 15 decision to the Interior Board of Indian 

Appeals (IBIA). They contended, in part, that the Tribe really intended to use the land for a 

casino and that the Regional Director erred in not considering this use. Iowa v. Great Pkains 

Regional Director, 38 IBIA 42,52 (2002). 

The IBL4 rejected the arppment, finding that the land "was purchased ... and is currently 

used for health care facilities" and that any possible gaming use was speculative. Id. The IBIA 

thus affirmed the Regional Director's decision on August 7,2002. Id. 

Sometime following the IBIA decision in the Tribe's favor, the Tribe, the State of Iowa, 

and Pottawattamie County reached an agreement that avoided further litigation. Although there 

is no evidence to sl~ow that the agreement was reduced to writing, it was acknowledged through 

correspondence both by the Tribe and the State. On November 26,2002, the Tribe's then 

attorney sent the BIA an e-mail message requesting that a notice of intent to take the land into 

trust be published and requested that the folfowing language be included: 

The trust acquisition of the Carter Lake lands has been made for non-gaming 
related purposes, as requested by the Ponca Tribe and discussed in the September 
15, 2000, decision under the Regional Director's analysis of 25 CFR E 51.1 O(c). 
As an acquisition occurring after October 1 7, 1988, any gaming or gaming-related 
activities on the Carter Lake lands are subject to the Two-Part Determination 
under 25 U.S.C. sec. 27 19. Ln making its request to have the Carter Lake lands 
taken into trust, the Ponca Tribe has acknowledged that the lands are not eligible 
for the exceptions under 25 U.S.C. sec. 2719(b)(l)(B). There may be no gaming 
or gaming-related activities on the land unless and until approval under the 
October 2001 Checklist for Gaming Acquisitions, Gaming-ReIated Acquisitions 
and Two-Part Determinations Under Section 20 of the Indian Gaming Regulatory 
Act has been obtained. 

(November 26,2002, e-mail, from Michael Mason, Esq.) 
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On December 3,2002, the Regional Director published in a newspaper of general 

circulation in Carter Lake a notice of intent to take the Carter Lake land into trust but omitted the 

additional language requested by the Tribe. On December 6, BTA published a "corrected notice 

of intent to take land into trust" this time including the language. (Council Bluffs Daily 

Nonpareil, December 6,2002). An internal BIA e-mail noting the incorrect publication 

described the additional language as follows: 

The attached Notice of Intent was published in the Co~mcil Bluffs, Iowa, 
newspaper yesterday, December 2 [sic, December 31,2002. You will recall that 
the last paragraph in the Notice was a compromise reached by the Ponca Tribe 
and the State of lowa as well as Pottawatomie County, Iowa. The Solicitor's 
office had no problem including the appended paragraph. If we did not include the 
last paragraph, Iowa would have litigated the matter in FederaI Court, Also, the 
last paragraph was agreed upon by the Ponca's auorney , . . . 

(December 3,2002, e-mail from Tim Lake to various BIA recipients.) 

On December 13,2002, Jean M. Davis, an Iowa Assistant Attorney General, wrote a 

confirming letter to the Tribe's attorney, stating: 

As you are aware, the Corrected Notice of Intent to take Land in Tmst was 
published in the Council Bluffs Daily Norzpareil. The corrected Public Notice 
makes clear that lands lo be taking into trust in this case will be taken for non- 
gaming related purposes. The corrected Public Notice also contains the 
acknowledgement by the Ponca Tribe of Nebraska that the lands are not eligible 
for any of the exceptions found under 25 U.S.C. sec. 271 9(b)(I)(B). 

This corrected Public Notice is consistent [with] your repeated representations to 
me and to Pottawattarnie County, made on behalf of the Ponca Tribe of Nebraska, 
that the Tribe intends to use the lands for the purpose stated in the original 
application, not for gaming activities. Based upon our agreement that the lands 
will be used in a manner consistent with the origjnaI application and the corrected 
Public Notice and not for gaming purposes, you have requested that the State of 
lowa and Pottawatamie County forego judicial review and further appeals. 
Inasmuch as the corrected Public Notice now filed in this case contains the non- 
gaming purpose restriction to which we have agreed, the State of Iowa has agreed 
not to pursue judicial review or further appeals of the final decision of the Unitcd 
States Department of the Interior in this case. 
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(December 13,2002, letter from Jean M. Davis.) 

On January 28,2003, following the publication of the corrected notice, the Tribe 

executed a deed conveying the Carter Lake land to the United States, and the BIA completed the 

acquisition in February 2003. (January 28,2003, warranty deed; February 10,2003, letter from 

Acting Regional Director, Great Plains Region, BIA, to Superintendent, Yankton Agency.) 

On July 23,2007, the Tribe submitted a site specific class I1 gaming ordinance 

amendment (ordinance) to the Chairman for review and approvaI. In this ordinance, the Tribe 

defined a parcel of trust land in Carter Lake, Iowa (Carter Lake land) as "Indian lands" meeting 

the restored lands exception to the general prohibition on gaming on Iands acquired after October 

17, 1988. 25 U.S,C.$j 271 9(b)(l)(B)(iii). By Ietter dated October 22, 2007, the Chairman found 

that the Carter Lake land is not restored lands within the meaning of 25 U.S.C. 3 2719 

(b)(l)(B)(iii) and disapproved the ordinance. The Tribe filed a Notice to Appeal on November 9, 

2907. Furthermore, on November 16,2007, the Tribe and the Chairman filed a Joint Motion for 

Expedited Decision, requesting that the Comrnjssion issue a final decision on the appeal within 

35 days or prior to the December 31,2007 scheduled departure of Vice-Chairman 

Cloyce V. Choney. 

The Commission issued a decision on the Joint Motion stating that it would do a11 in its 

power to issue a decision prior to the departure of Vice-Chairman Choney, but that 

circumstances may require additional time to review the matter and issue a decision, and that the 

Commission could not agree to be bound by an earlier deadline than that which is set forth in its 

remlations. ' Under NIGC regulations, the Commission has ninety (90) days to decide an appeal 

of an ordinance disapproval. 

1 The Comnlission was able to accommodate the Joint Motion and this Decision and Order is issued prior to the 
departure of Vice-Chairman Choney. 
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In addition, the Commission invited the State of Iowa to file a Request to Participate 

pursuant to 25 C.F.R. $ 524.2. The State filed its Request to Participate on November 29 and the 

Commission granted the request on November 30. Pursuant to a briefing deadline cstabIished by 

the Commission, both the Tribe and tlte Chairman replied to the State's filing on Bec. 7. 

DISCUSSION 

Legal Framework 

Tribal ordinances or resolutions governing the conduct or regulation of Class I1 gaming 

on Indian Iands are reviewed and approved by the Chairman under 25 U.S.C. 6 27 1 0(b)(2). 

Amendments to a tribe's gaming ordinance are submitted for approval by the Chairman in 

accordance with 25 C.F.R. 8 522.3. A tribe may appeal a disapproval of a garning ordinance, 

resolution, or amendment within 30 days after the Chairman serves notice of his determination of 

disapproval. 25 C.F.R. Part 524. The Tribe's appeal here was filed in a timely manner. 

IGRA permits gaming onIy on Indian Iands, 25 U.S.C. 93 271 O(b)(l), (2);  2710(d)(l), 

(2), which it defines as: 

(A) all Iands within the limits of any Indian reservation; and 

(B) any lands title to which is either held in trust by the United States for the 
benefit of any Indian tribe or individuaI or held by any Indian tribe or 
individuaI subject to restriction by the United States against alienation and 
over which an Indian tribe exercises governmental power. 

There is no dispute that the Carter lake land meets this definiltion. However, there is a 

general prohibition on gaming on trust land acquired after October 1 7, 1988, unless the 

land meets one of several exceptions. 25 U.S.C. tj 27 I 9(a). Because the Carter Lake land 

was acquired after this date, the question then becomes whether the Carter Lake land 

meets any of the exceptions in 3 2719. The Tribe contends that the land meets the 

restored lands exception, which requires land to be "taken into trust as part of .  . . the 
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restoration of lands for an Indian tribe that is restored to federal r e c~~n i t i on . "~  25 U.S.C. 

$ 27 19(b)(I)(B>(iii). 

Courts apply a three-factor test to determine whether lands are "restored" within 

the meaning of 25 U.S.C. Ij 27 19(b)(l)(B)(iii): (I) temporal proximity to restoration; (2) 

historical and modern nexus to the location; and (3) fachlal circumstances. Grand 

Traverse Band ofOltawa & Chippewa Indians v. United States Atty., 198 F. Supp. 2d 

920,935 (W.D. Mich., 2002). Applylng these criteria to the restored lands exception 

pIaces "belatedly reslored tribes in a comparable position to earlier recognized tribes 

w11iIe simultaneously limiting after-acquired property in some fashion." Id. Courts apply 

the factors in a balancing test, and not all factors must weigh in a tribe's favor for the 

land to meet the restored lands exception. Grnrld Traverse, 198 F.  Supp. 2d 920 at 936; 

W'yandotte Nation v. NUX~OMU~ Indian Gaming Comrn 'n, 437 F.Supp. 2d 1 193, 12 14 

(D-Kan. 2006). In fact, the court in Grand Traverse fomd that "the land may be 

considered part of a restoration of lands on the basis of timing alone" 198 F. Supp. 2d 

920 at 936, and the Wyandotte court found that the Iocation factor is "arguably the most 

important component of the test for the restoration of land exception." Wynnclotte, 437 

F.Supp 2d 1193,1214. 

The Chairman's Decision and the Issues Presented bv the Tribe's Appeal 

Because the Tribe's ordinance was site-specific and defined the Carter Lake land as 

Indian land that meets the restored lands exception, the Chairman had to determine the validity 

of this assertion in the process of deciding whether to approve or disapprove the ordinance. See 

' There is no dispute that the Tribe is a restored tribe. 
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e .g  Citizens Against Casino Gambling in Erie County, et. al. v. Kempthorne, et, al., 471 F. Supp. 

2d 295,323 (W.D. N.Y., 2007, 

The Chairman found that the Carter Lake parcel meets both the temporal and location 

factors of the restored lands analysis, and there has been no challenge lo these findings. We agree 

with the Chairmail's findings in this regard and affirm those findings. What is in dispute, then, is 

the Chairman's appIication of the factual circumstmces element and his resultant disapproval of 

the ordinance on the grounds that it purported to authorize and regulate gaming on lands upon 

which the Tribe could not lawfully game. 

The Chairman found the following facts to be determinative in disapproving the 

ordinance: (1) the Tribe did not contemplate a gaming use for the land when it applied for trust 

status; (2) Iowa and Pottawattamie County challenged the Regional Director's decision to take 

thc Iand into trust; (3) The Tribe represented before the BJA that the land would not be used for 

gaming; (4) the IBIA affirmed the Regional Director's decision, finding it only specdative that 

the Tribe intended to game on the land; (53 the Tribe and the State reached agreement that the 

State would forgo litigation in Federal court and the Tribe acknowledged the land did not meet 

the restored lands test; (6) the Tribe's attorney requested that RIA'S public notice contain 

language to the effect that the Tribe acknowledged that the lands are not restored lands; (7) the 

BIA published the requested language; and (8) the State wrote a confirming letter to the Tribe in 

which it agreed not to pursue judicial review of the IBIA's decision. These events, the Chairman 

found, show that "at the time of the acquisition. no one involved intended the Carter Lake land to 

bc used for gaming or. more importantly, to be restored land." Disapproval Memo at 27-30. Each 

of these factors fall into one of the followi~ag three categories: (1) the Tribe's expressions of 
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intent as to its use of the land; (2) the Tribe's expressions of intent regarding the restored Iands 

status of the land; and (3) reliance by third parties upon those expressions of intent. 

The Tribe argues that the Chairman erred in considering these facts for several reasons. 

First, prior agency opinions show that a tribe's intended use of the land at the time it is taken into 

trust is not relevant to the restored lands analysis. Tribe's Notice of Appeal at 5-6. Second, the 

Tribe's expressions of its intent that the Carter Lake parceI was not restored lands occurred 

outsids the relevant period for consideration. Id. at 10-12. Third, case law does not support 

subjective intent as a factual circumstance, Id. at 7, and even if it did, the expressions of intent do 

not outweigh the overwhelmingly positive analysis of the location and temporal factors. Id. at 8. 

Finally, reliance by third parties was not within the Commission's authority to consider in a 

gaming ordinance review. Tribe's Response to Submission of the State of Iowa at 3-8. 

The State argues, in part, that the Comrnissjon should affirm the Chairman's decision 

because the Tribe "previously repudiated any claim it may have had that the Carter Iake trust 

holdings constitute restored land eligible for class 111 gaming under IGRA." Request to 

Participate in Appeal at 5 and that "[bloth the State of Iowa and the BIA acted in reliance on [the 

Tribe's] representations." Id. at 7. 

Tribe's Intended Use of the Land is Not Relevant to a Restored Lands A n a m  

The Chairman based his disapproval in part on the Tribe's representations that it intended 

to use the land for a health care facility and tlze IBIA ruling that gaming was only a speculative 

use. Disapproval Memo at 27-28. Reliance on these facts was error. Prior agency decisions 

3 Pottawattamie County was invited to subrmt information to the NIGC reIative to the status of the Carter Lake land 
but did not do so. See Letter to Pottawattamie County Board of Supervisors from Michael Gross, NlGC Senior 
Attorney, dated March 10,2006. 
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instruct that intended use at the time of the trust acquisition has no pIace in a restored lands 

anaI ysis. 

The question of whether lands are restored is, in fact, quite distinct from the question of 

whether a tribe intends to conduct gaming on those particular lands. In other words, the focus of 

t l~e  analysis is whether the Iand was acquired as part of the Tribe's restoration, not on what the 

Tribe planned to do with the land at the time. Most restored lands determinations are made 

through the DOI's trust acquisition process in cases where a tribe has expressed intent to game. 

However, there are also a number of cases, such as this one, where tribes acquire trust land for 

another purpose, and later, often within only a few years, receive a positive restored lands 

determination so that they may conduct gaming. Regardless of when the tribe expresses its intent 

to game, the analysis is the same. 

On remand from the District Court in Confederated Tribes of Coos, Lower U~zpytia & 

Sizaslcrw Indians v. Bahbitt, 1 16 F. Supp. 2d 1 55 (D.D.C. 2000), the DO1 found that the land at 

issue was restored lands. It noted that the Iand "was taken into tmst for historical, cultural and 

economic self-sufficiency" and that '"a]t the time of the land being taken into trust, the Tribes 

were not considering it for gaming purposes" but changed tlreir intended purpose "to maximize 

their economic development opportunities." DO1 Memorandum from Philip Hogen, Associate 

Solicitor, Division of Indian Affairs to Assistant Secretary - Indian Affairs Re: Confeclernted 

Tribes of Coos, Lower Umpyua & Siusluw Indians v, Babbitt, 11 6 Fa Supp. 2d 155 (B.D.C. 

2000) in regard to proposed gaming on the Hatch Tract in Lane County, Oregon (Dec. 5,2001) 

(Coos Opinion). Only 22 months after the land was taken into trust for another purpose, the 

Tribes announced tlreir intent to game and requested a restored lands opinion. 
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Si~nilarly, the Commission's Office of General Counsel (OGC) has issued two opinions 

in favor of restored lands for tribes that originally expressed their intent to use the property for 

another purpose. The Bear River Band of Rohnerville Rancheria sought a restored lands decision 

in much Ihe same way the Tribe does here - by way of a site-specific ordinance. The land the 

Bear River Band sought to game on was land it had purchased through a Community 

Development Block Grant from the U.S. Department of Housing and Urban Development and 

with the assistance of the BIA. Thc Secretary accepted the land into trust, and only one year 

later, the Bear River Band began to seek a restored lands determination. Memorandum from 

NIGC Acting General Counsel to NIGC Chairman Deer, Re: Bear fiver Band of Rohnerville 

Rancheria at 2 (August 5,2002). The OGC found that the land was restored lands under the 

IGRA. Id. at 14. 

More recently, aur OGC found that the land upon which the Mooretown Rancheria 

wished to conduct gaming was restored land despite that the land had been originally acquired 

for housing purposes and, like the Bear River Band land, was also purchased with HCTD money. 

Memorandum from John R. Hay, NIGC Staff Attorney, through Penny J. Coleman, NIGC 

Acting General Counsel to P11ilip N. Hogen, NIGC Chairman Re: Mooretown Rancheria 

Restored Lands at 9-1 0 (October 18,2007). Again, only two years had passed before the Tribe 

announced its intent to game and sought a restored Iands opinion. Id. 

As is shown by these earlier restored lands opinions, the Tribe's intended use of the land 

is not relevant to a restored lands finding and tribes are free to change their intended use of the 

land to take advantage of gaming opportunities if the land othenvise meets the relevant factors. 

Here, the Tribe took more than twice as long as other tribes to change course and pursue gaming. 

Like Coos, Bear River, and Mooretown, the Tribe is free to do so. It was error for the Chairman 
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to consider that the Tribe did not contemplate a gaming use for the land when it applied for tnrst 

status; that it represented before the IBIA that the land would not be used for gaming; and that 

tlze IBIA relied on that representation. 

The Tmst Decision was Made When tlze EBIA Issued its Final Agency Decision and Events 
Which Post-Date this Decision Were Improperly Considered 

AIthough we have found the intended use of the land is not relevant, we still must 

determine whether the Tribe's expressed intention with regard to the restored status of the land, 

and reIiance thereon, are factual circumstances appropriately considered in the restored lands 

analysis. Before we can do so, however, we must address whether the Tribe's expressions of that 

intent were timely considered; i.e. were they present at the time the land was taken into trust? 

The core question of any restored lands analysis is whether the land at issue was "'taken 

into trust as part o f .  . . the restoration of lands for an Indian tribe that is restored to Federal 

recognition." Grurqcl Traver-se at 934. Whether the lands are taken into trust as part of a 

restoration of lands necessariIy depends on the facts present at the time of the acquisition, or, 

more precisely, the facts present when the decision to acquire the land was made. Any facts 

which were not present at the time of the decision are not part of the trust acquisition, and, 

therefore, are not properly considered. 

At issue is exactly when the acquisition occurred. There are three views expressed here: 

1. The Tribe argues that the decision was made on September 15,2000, when the 

Regional Director issued the decision to take the land into tntst. Tribe's Notice of 

Appeal at 11. 

2. The Chairnlan stated that the earliest the decision could lsave been final was in 

August 2002 when the IBW decision was issued. Disapproval Memo at 27-30. 
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3. The Chairman tl~en expanded the time frame to the date the Secretary signed the 

deed in February 2003, and relied on this later date and events which occurred up 

and until this date, in his disapproval of the ordinance. Id. The State agrees with 

the Chairman's reliance on this Iater date. State of Iowa's Request to Participate at 

6. 

We believe the correct view, first expressed by the Chairman, is that the land to trust 

decision was made when it became a final agency decision, i.e. upon the IRTA's decision. 

Consequently, events that occurred after that were not considered as part of the trust decision, 

Support for this view rests in DOI's regulations that govern both IBIA appeals and land 

acquisitions. Interior's regulations provide that the IBIA decides "finally for the Department 

appeals to the head o i t l~e  Department pertaining to administrative actions of aficials of the 

Bureau of Indian Affairs, issued under 25 CFR chapter I . " ~  43 C.F.R. 9 4.1 (b)(2). AdditionalIy, 

25 C.F.R. 8 4.3 12 states, "rulings by the [IBIA] are final for the Department and must be b' w e n  

immediate effect." Finally, 43 C.F.R. 4.21 (d) provides, in pertinent part: 

No further appeal will Iie in the Department from a decision of the Director or an 
Appeals Board of the Office of Hearings and Appeals. Unless otherwise provided by 
regulation, reconsideration of a decision may be granted only in extraordinary 
circumstances where, in the judgment of the Director or an Appeals Board, suficient 
reason appears therefor. 

3llese regylations unequivocally denlonstrate that the TBIA decisicln is a final agency decision. 

3L9 regulations requiring public notice that a final decision has been made are also 

instructive here. Section 15 1 .12(b) of 25 of C.F.R. requires public notice "that a final agency 

determination to take land into trust has been made and that the Secretary shall acquire title in 

the name of the United States no sooner than 30 days after the notice is published." 25 C.F.R. 

The land into trust process is governed by 25 C.F.R. Part 151, which falls within chapter I of 25 C.F.R, and is 
therefore appropriately witlrin the jurisdiction of IBIA. 
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$ 15 1.12(b). When the BTA amended its regulation regarding land acquisitions, it added this 

notice requirement to facilitate judicial review of decisions by the Secretary to take Iand into 

trust. See GE Fed. Reg. 18082 (Apr. 24, 1996); See also, McAlpine v. United States, 1 12 F.3d 

1429, 1433 (loth Cir. 1997). The preamble to the BIA regulation explains that the rule: 

establishes a 30-day waiting period after final administrative decisions to acquire 
land in trust under the [IRA]. The Department is estabIishing this waiting period 
so that parties seeking review af final decision by the [IBIA]. ..will have notice of 
administrative decisions to take land into trust before title is actually transferred. 
This notice allows interested parties to seek judicial or other review under the 
[APA] . . . 

6 1 Fed.Reg. 1 8082 (Apr. 24, 1996). The preamble further explains: 

following consideration of the factors in the current regulations and completion 
of the title examination, the Department, through Federal Register notice, or other 
notice to affected members of the public, will announce any final administrative 
detemination to take land in trust. The Secretary will not acquire title to the land 
in trust until at least 30 days after publication of the announcement. This 
procedure permits judicial review before transfer of title to the United States. The 
Quiet Title Act (QTA), 28 U.S .C. 5 2409(a), precludes judicial review after the 
United States acquires title. (citations omitted). 

The timing and purpose of the public notice shows that it was not considered as part of 

the trust decision. The purpose of the notice is to advise the public that a land to trust decisiol~ 

has been made so that affected parties may sue in federal court to prevent the trust acquisition 

before the land is formally acquired because the Quiet Title Act precludes judicial review after 

the United States acquires title. See 28 U.S.C. 5 2403(a). See also, Governor of Kansas, et. a!. I>. 

Kenythome, 505 F.3d 1089 (10" Cir. 2007). The agreement entered into between the Tribe and 

the State, and the written documentation of that agreement, all occurred after, and as a result of, 

the land to trust decision. It was because the JBIA issued a final decision that the State sought the 

agreement with the Tribe that it would not pursue its remedies in federal district court so long as 

the Tribe "acknowledged that the lands are not eligible for the exceptions under 25 U.S.C. 
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271 ~@)(F)(B). ' '~ 

Finally, and importantly, the TBIA acts under authority delegated to it by the Secretary. 

See 43 C.F.R. 4.1, which provides that "[tlhe Office of Hearings and Appeals, [of which the 

IBIA is a board] is an authorized representative of the Secretary for the purpose of hearing, 

considering and determining, as fully and finally as might the Secretary, matters within the 

jurisdiction of the Department involving hearings and appeals and other review functions of the 

Secretary." Id. Because the BL4 acts for the Secretary and decides matters finally as the 

Secretary would, the IBIA decision here was, in effect, the Secretary's decision. The actions that 

followed that decision, i.e, the publication of the notice and the signing of the deed were not past 

of the decision whether to take the land into trust, but were actions the Secretary was required to 

take following a decision to take land in trust. This conclusion is supported by the use of the 

word "shall" in 25 C.F.R. $ I 5 1.12(b). Once the waiting period has expired and there is no 

challenge to the decision or request for reconsideration, the Secretary must acquire the land into 

trust. 

We are not persuaded by the Tribe's argument that the decision-making process ended 

with the Regional Director and any events that occur after that point are not properly considered. 

Had the State not appealed, the Tribe would be correct in its timing analysis; however, where an 

appeal is timely filed and further documents may be submitted for con~idesation,~ the Regional 

Director's decision cannot be said to have been final. While the Regional Director expressed 

intent to take the land into trust, that decision was timeIy appealed to IBTA and it is the IJ3TA 

decision that constitutes final agency action. DO1 was not, as the Tribe suggests, "simply 

defending its decision by following the process set forth by law." Tribe's Notice of Appeal at 11. 

As discusscd at pages 16-17, i~fro, the question of restoration is a legal one not affected by a tribe's 
acknowledgement that the land is or is not restored. 
b See 43 C.F.R. 5 4.22 for regulations regarding submissions to IBIA. 
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Tt was still actively engaged in the decision-making process up and until the final agency 

decision. 

The Chairman considered events that occurred up until the Secretary signed the deed. 

Even if this were the appropriate time-frame for considering evidence, we agree with the Tribe 

that '"there is no evidence that Interior 'reviewed, analyzed, or considered whether to approve or 

endorse whatever 'agreement' that may have given rise to the notice before publishing it in the 

local newspaper. Rather, the Department simply accepted certain language to be appended to the 

. . . notice without independently determining whether it concurred with the substance.. . "' 

Tribe's Request for Indian Lands Opinion at 33 (July 23,2007). See also, internal BL4 e-mail 

referencing the language in the notice as a "compromise reached by the Ponca Tribe and the 

State of Iowa . . . [and tl~at] the Solicitor's office had no problem including the appended 

paragraph. If we did not include the last paragraph, Iowa would have litigated the matter in 

Federal Court." December 3,2002, e-mail from Tim Lake, Superintendent, BIA, Yankton 

Agency, to various BIA recipients. 

Consequently, we find that the IBIA decision is the point at which the decision was made 

by the agency, and any relevant events that occur up and until this point are properly considered 

as part of that decision. Events occurring after the decision are not properly considered. As such, 

the Chairman erred in relying on events that occurred after DOI's decision was final.' 

k e c a u s e  we find that the Tribe's expressed intentions and reliance thereon are not relevant because they occurred 
after the DO1 final decision, we need not reach the question whether the subjective intent of a tribe and rcliance 
thereon are proper factual circumstances to be considered in a rescared lands analysis nor do we reach the question 
of the enforceability ofthe agreement between the Tribe and the State. 
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The Carter Lake Land Meets the Location, Temporal Proximity, and Factual Circunlslances 

Factors and is Therefore Restored Land under the IGRA 

The Chairman set forth a strong positive analysis of the location and temporal 

factors, which we affirm. Because the test for restored lands is a balancing test, we weigh as we11 

the factual circumstances prong of the analysis. As discussed at pages 12-1 6 ,  supra, the factual 

circumstances on which the Chairnlan relied occurred after IBIA's final decision and were therefore 

improperly considered. When we evaluate, however, the factual circumstances that occurred within 

the relevant time period, we find one fact in particular that weighs in favor of restoration, and no 

facts which weigh against it. Whether a tribe has significant intervening trust parcels is a fact that 

we have prevjouslly considered as part of the factual circumstances analysis. See Mernormdum to 

Philip N. Hogen, Chairman, from Penny J. Coleman, Acting General Counsel, Re: Cowlitz Tribe 

Restored Lands Opinion, November 22,2005 at 9; Memorandum to Philip N. Hogen, Chairman, 

through Penny J. Coleman, Acting General Counsel, fiom John R. Hay, Staff Attorney, Re: 

Mooretown Rancheria Restored Lands, October 18,2007. Here, we note that the Carter Lake land is 

among the first trust acquisitions of the Tribe ("[tlhe Tribe o w e d  in trust only an office building in 

Lincoln, Nebraska . . . and approximately 150 acres in Niobrara, Nebraska, for a community 

building and bison grazing land." Disapproval Memo at 26.). We find that the factual 

circumstances prong, as well as the location and temporal prongs, weighs in favor of a finding that 

the Carter Lake land is restored. 

Despite the clear direction of the law, we are troubled by the inequities worked in this 

case. We do not "diminish the importance of [the Tribe's] concession to the State of Iowa." 

State's Request to Participate at 9. It seems the Tribe led the State down the primrose path with 

promises it never intended to keep. Yet, the law here prevents us from granting either a remedy 
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to the State or imposing a consequence on the Tribe. Without a consequence for those who so 

boldly promise whatever suits them, we are concerned by the tarnish the Ponca's actions may 

leave on the credibility and good faith of other tribes that attempt to have land taken into trust. 

CONCLUSION 

We affirm in part and reverse in part the Chairman's decision. We afirm the Chairman's 

determination that the land meets the location and temporal factors of the restored lands analysis. 

We reverse the Chairman's decision with respect to the factual circurnstances factor because it 

improperly relied on the Tribe's intended use of the Iand and events that occurred after the 

Department of Interior's final agency decision was made. Because the Chairman relied on the 

factual circumstances findings to disapprove the ordinance, we reverse the Chairman's 

disapproval of the ordinance. The Carter Lake land meets the restored Iands exception. The 

ordinance is therefore hereby approved. 

It is so ordered by theNATIONAL INDIAN GAMTNGSOMMISSION. 

Philip N. Hogen Cloyce V. Choney 
Chairman Vice-Commissioner 

Norman H. DesRosiers 
Commissioner 
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EXHIBIT 3 
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EXHIBIT 4 
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