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Dear Senatcrs:

You have jointly requested our opinion on Sections 59 and
60 c¢f LB 1, Lighty-Seventh Legislature, Second Special Secssion
1982. You refer to our Opinions Nc. 91 and 1C1, Report of the
Attorney General 1983-64, dealing with matters involving the
trarnsfer of monies from particuléer 7unds to e€ither the General
Funa or partaculaer funds. By waey cf background, in Opinion No.
91, we ctatecd that Neb.Rev.Stat. €£-1120 (Reiscue 1977) and
Article II1I, Section 12 of the Ccnestitution, prornibitecé the
Legislature from transferring ir an appropriaztions bill money
in the Social Security Ccntributicn Fund tc the General Fund.
We further indicated in thet opiricr thet Neb.Rev.Stat. §68-613
(Reicssue 19E1) authorized the trersfer to the Ceneral Fund of
interest income from the Social Security Contributiorn Fund. 1In
Opinion No. 101 the guestion was whether LB 462, as amended by
Amendment Ne. 1288, cured any ccnstitutional preotlems relating
to the transfer of moniegs from Lhe particular funde +to the
general cr other furnd. We resporcec thet it did cure such
problems.,
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2. LB 1 provided that the above transfers
were to take place on or before June 1, 1983. If
any of these transfers are suspect and have already
occurred, must the money transferred be returned to
the originating fund?

3 Who is the proper party to see that any
illegally transferred funds are properly returned
to their originating fund, and who may compel this
party to take this action?

4, On any funds that were transferred
illegally, upon their return to their originating
source, 1is there any requirement that interest be
paid on such funds for the period of time they were
held in +the General Fund, or Nebraska Capital
Construction Fund, and how is that interest to be
computed?

We ghould point out of the £8,955,000 directed to be
transferred in LE 1, Sections 59 and 60, to the Nebraska
Caepital Construction Fund and to the General Fund, all but
$300,000 has been transferred. We will answer your questions
in the order they were asked.

BEach of the transfers directed to be made in Sections 59
and 60 are constitutionally suspect. See, Opinions No. 91 and
101.

The Legislature in directory language in LB 1, required
the State Treasurer to transfer this money. The State
Treasurer transferred the money pursuant to this directive.

The Treasurer could not now reverse thocse transfers since there
is neither statutory authority nor legisiative direction to do
sSC.

2 proper party could commence a lawsult to restore the
monies transferred and we feel that the court would crder
rectoration of unspent monies; we are uneble to predict what
the court woulo do about the porticn of the tranmsferred mornies
thet has beern spent. We have found no statute that impcses a
duty orn env state otficer teo zct ir thigs circumstance naor ]
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impropriety of the legislative acticn. Hence, they did as
directed by the Legislature. We are now ten-twelfths through
the fiscal year concerned, the money which was transferred has
presumably been used in the manner directed by the Legislature
for state activities. If this transfer is to be corrected, it
is a matter for the Legislature to address and not any
executive officer.

The Legislature appears ready to respond to these problems
by the adoption of LB 469 in the current legislative session.
As we indicated in Opinion No. 101, "However, it is also clear
that the authority provided in LB 469 may be exercised in a
subsequent appropriation bill in this legislative session and,
thus, any perceived difficulty with the purported action in
LB 602, Section 27 is curable by subseguent legislative action
this session." We believe that the same reasoning holds true
in this case. That is, that the Legislature is now aware of
the problem presented by the transfers ordered in LB 1 of the
special session. The Legislature is well aware of those
problems as they relate to the transfers of money from
specified funds to other funds in the current session. The
Lecislature has plenary power over the funds of the state for
most purposes. Thus, any problem which exists is to be
addrecssed by the Legislature and not by the executive officers.

These same comments are applicable tc vour gquestions with
respect to the crediting of interest.

Very truly yours,
PAUL L. DOUGLAS

Ettorney General

g ' ‘Brien
L Attorney General

cc: Patrick J. O'Donnell
Clerk of the Legislature



