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RE: File No. 11-M-139; Garden County Public Schools Board of Education;
Geri Card, Complainant

Dear Ms. Card;

This disposition letter is in response to your correspondence dated October 17,
2011, in which you have requested that this office investigate alleged violations of the
Nebraska Open Meetings Act (hereinafter, the “Act”), Neb. Rev. Stat, §§ 84-1407 to
84-1414 (2008, Cum. Supp. 2010, Supp. 2011) by the Garden County Public Schools
Board of Education (the "Board"). As is our normal practice, we forwarded a copy of
your complaint to the public body which is the subject of the complaint. In this case, we
forwarded your complaint to the president of the Board, Rex Miller. On November 29,
2011, we received a letter from attorney Gregory H. Perry, who responded on behalf of
the Board. We have now had an opportunity to review your complaint and the Board’s
response in detail. Our conclusion and future action in this matter are set forth below.

YOUR ALLEGATIONS
Your complaint contains three allegations, which we have restated as follows:
1. The Board failed to provide at least one copy of reproducible written
material to be discussed at its meeting on October 10, 2011, for
viewing/copying by members of the public, in violation of Neb. Rev. Stat.

§ 84-1412 (2008).

2, The Board failed to provide reasonable advanced publicized of its
budget workshop held on September 1, 2011,

Printed wih soy ink on recycled paper



Geri Card
November 2, 2012
Page 2

3. The Board failed to publish the positions and wages of school
district employees.

Before we begin, we would like to remind you again that Neb. Rev. Stat.
§ 84-1414 of the Open Meetings Act gives this office general enforcement authority over
the Act. This authority requires us to determine whether a public body has complied
with the various procedural provisions of the Act relating to agenda, notice, closed
session, voting, minutes, etc. However, we are not authorized to determine the legality
or appropriateness of a decision, act, motion, etc. made by a public body which does
not implicate a provision of the Open Meetings Act. Moreover, we have no general
supervisory authority over governmental subdivisions in Nebraska, including boards of
education.

DISCUSSION
Neb. Rev. Stat. § 84-1408 (2008) of the Nebraska Open Meetings Act provides:

It is hereby declared to be the policy of this state that the formation of
public policy is public business and may not be conducted in secret.

Every meeting of a public body shall be open to the public in order that
citizens may exercise their democratic privilege of attending and speaking
at meetings of public bodies, except as otherwise provided by the
Constitution of Nebraska, federal statutes, and the Open Meetings Act,

The primary purpose of the public meetings law is to ensure that public policy is
formulated at open meetings. Marks v. Judicial Nominating Comm., 236 Neb. 429, 461
N.W.2d 551 (1990). The Nebraska public meetings laws are a statutory commitment to
openness in government. Wasikowski v. The Nebraska Quality Jobs Board, 264 Neb.
403, 648 N.W.2d 756 (2002); Grein v. Board of Education of the School District of
Fremont, 216 Neb. 1568, 343 N.W.2d 718 (1984).

With respect to your first allegation, you indicate that during the meeting on
October 10, 2011, Superintendent Paula Sissel handed you a copy of the “check
register” during the “claims” portion of the meeting. You indicate that you were charged
$.25 per page for the register, and for five other pages of meeting documents you
subsequently received. You indicate in your complaint that the Board has gone
‘paperless,” and you ask whether “going ‘paperless’ preclude[s] providing at least one
copy of documents being considered available to the public?”
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According to Mr. Perry, “at least one copy of all written material to be discussed
at the meeting was made available to the public.” He indicates that it was understood
by the parties that you wanted a separate copy of the meeting materials to take home.
And we understand that copies were provided to you, and you were charged $.25 per

page.

Your complaint implies that, apart from the copy of meeting materials you
received personally, there was no other copy in the meeting room. Mr. Perry says there
was. Because we are faced with a he said/she said situation, we will simply remind the
Board, by sending a copy of this response to Mr. Perry, that § 84-1412(8) requires the
Board to have a copy of the meeting materials in the meeting room for examination and
copying by members of the public. We decline to find, however, that the Board violated
the Act in this regard.

Regarding your second allegation, Mr. Perry states that the Board attempted to
follow your suggestion to convene a special meeting to discuss the school district's
budget. This decision was made on Friday, August 26, 2011. Dr. Sissel sent the notice
to the local newspaper the following Monday, August 29, 2011, We understand that this
newspaper is published weekly, and is available for purchase on Wednesdays, and
delivered by mail on Thursdays. Mr. Perry states that ordinarily this notice would have
sufficed because the Board’'s meetings are generally held on Mondays, allowing at least
three days' notice. However, in the present case, the scheduled workshop was
scheduled on Thursday, which resulted in little to no advanced notice of the meeting.
Mr. Perry represents that it is an oversight that will not occur in the future.

Mr. Perry further advises us that no violation occurred because the workshop
was attended by less than a quorum of the Board. In this regard, it was not a meeting
subject to the Open Meetings Act. And he states that no action was taken during the
workshop.

Your final allegation relates to the publication of the wages and salaries of the
employees of the Garden County School District. We are unaware of any provision in
the Open Meetings Act [or any other act for that matter] which would require the
publication of salary information of school district employees. Further, we note that you
have provided us no statutory basis to support your allegation that publication under
these circumstances is required. As a result, since your allegation does not implicate
the Open Meetings Act, we decline to address it.
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However, in order to provide closure for you on this particular issue, we are
enclosing the Nebraska Supreme Court case State ex rel. Thompson v. Alderman, 230
Neb. 335, 431 N.W.2d 625 (1988). This case was a mandamus action, brought by the
editor of a local newspaper, who sought to compel the secretary of the board of
education to publish in a legal newspaper in the county the "individually itemized
salaries paid or allowed by the Board for any and all employees, including teachers . .
.7old. at 336, 431 N.W.2d at 626. On appeal, the Nebraska Supreme Court affirmed
the trial court's dismissal of the action. In its opinion, the Supreme Court expressly

held:

Other agencies such as public power districts are required specifically to
publish the salaries of their officers. Neb. Rev. Stat § 70-624 (Reissue
1986). The Legislature has not placed such a duty on school boards,
Absent an affirmative duty to publish the individual salaries of teachers
and school district employees, school boards are not required to publish
the individual salaries of school district employees,

Id. at 341, 431 N.W.2d at 629 (emphasis added).

CONCLUSION

After careful consideration, we are unable to conclude that the Board violated the
Open Meetings Act with respect to your first allegation. With respect to your second
allegation, there is little question that the Board failed to provide reasonable advanced
publicized notice of its budget workshop on September 1, 2011. However, the Board
accepted responsibility for this error, and has indicated to this office that it will not occur
in the future. Your third allegation, relating to publication of salaries, does not implicate
the Open Meetings Act. Consequently, since no further action by this office is
necessary, we are closing this file.
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If you disagree with the legal analysis set out herein, you may wish to consult
with your private attorney to determine what additional remedies, if any, are available to
you under the Nebraska Open Meetings Act.

Sincerely,

JON BRUNING

Enclosure

ce: Gregory H. Perry (via e-mail, w/o enc.)

49-913-30
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State of Nebraska ex rel, Connie Thompson, appellant, v. Walter Alderman, Sec-
retary of the Board of Education of Schoeol District No, 1 of Howard County, Ne-
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November 18, 1988, Filed

PRIOR HISTORY; [***1] Appeal from the Dis-
trict Court for Howard County: Joseph D. Martin, Judge.

DISPOSITION; Affirmed.

HEADNOTES

1. Mandamus, Mandamus is an extraordinary rem-
edy, not a writ of right, and will issue only when the duty
to act is clear.

2, Statutes. Statutory language should be given its
plain and ordinary meaning, and where the words of 4
statute are plain, direct, and unambiguous, no interpreta-
tion is necessary to ascertain their meaning,.

3. Claims: Words and Phrases. A claim is a de-~
mand for compensation or payment,

4. Schools and School Districts: Claims. Neb. Rev.
Stat. § 79-805 (Reissue 1987), which requires the publi-
cation of claims allowed by the board of education of a
Class [1I school district, does not require the publication
of the individual salaries of the employees of the district,

COUNSEL: Alan E. Peterson and Terry R, Wittler, of
Cline, Williams, Wright, Johnson & Oldfather, for ap-
pellant.

John F, Recknor, of Barlow, Johnson, DeMars & Flod-
man, and Mark D. McGuire, of Crosby, Guenzel, Davis,

Kessner & Kuester, for interve-

nors-appellees,

appellees  and

Robert A, Bligh for amicus curiac Nebraska Association
of School Boards.

JUDGES: Boslaugh, White, Caporale, Shanahan, Grant,
and Fahrnbruch, [***2] JJ. Hastings, C.J., not par-
ticipating.

OPINION BY: BOSLAUGH

OPINION

[*336] [**626] This action was commenced to
obtain a writ of mandamus to compel the respondent
Watter Alderman, as secretary of the board of education
of school district No, 1 in Howard County, Nebraska, to
publish the "individually itemized salaries paid or al-
lowed by the Board for any and all employees, including
teachers, setting forth the name of the claimant, the
amount, the nature of the claim allowed consisting of not
more than ten words in the stating of the nature of the
claim” in a legal newspaper published in Howard Coun-
ty, Nebraska. The school district was also joined as a
respondent,

The relator, Connie Thompson, is a resident and
taxpayer of Howard County and is the editor of the Pho-
nograph-Herald, a legal newspaper published in Howard
County. The St. Paul Education Association, an associ-
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ation of the certificated teaching employees of the school
district and the collective bargaining agent for the teach-
ers, and Noel G. Olin, president of the association, inter-
vened in the action supporting the position of the re-
spondents.

The relator relies upon Neb. Rev. Stat. § 79-805
(Reissue 1987), which is applicable to Class 111 school
|***3] districts such as the respondent and which re-
quires the secretary of the board to publish, within 10
days after each meeting, "a list of the claims arising on
contract or tort, allowed thereat, setting forth the name of
the claimant, the amount, and nature of the claim allowed

i

The trial court found that the evidence failed to
show that the board of education "in any manner takes
action on the payroll of any employees of respondent nor
does it show in any manner that any employee presents
any claim on his or her own behalf [*337] within the
meaning of § 79-805 R.R.S. 1943," and found that the
relator had failed to prove that any claim arising out of
contract or tort and allowed by the board had not been
published as required by § 79-805. The petition of the
relator was dismissed. The relator has appealed.

The record presents no issue of fact. The sole ques-
tion presented is whether the [**627] statute in ques-
tion, § 79-805, requires the secretary of the board to pub-
lish a list of the salaries of the employees of the school
district.

Section 79-805 is very specific and requires only
that a list of the "claims" allowed at a meeting of the
board be published. Unless the salaries [***4] of the
employees of the school district constitute claims al-
lowed by the board, the relator is entitled to no relief.

Mandamus is an extraordinary remedy, not a writ of
right, and will issue only when the duty to act is clear,
State ex rel.  School Dist. v. Board of Equalization, 166
Neb, 785, 90 N.W.2d 421 (1958), State ex rel, Krieger v.
Board of Supervisors, 171 Neb. 117, 105 NW.2d 721
(1960).

The relator's briefs reveal some of the difficulty
there Is in ascertaining what the "clear duty" is that the
respondents are supposed to have. In the appellant's
oviginal brief the relator states, at 4, that the board must
publish the individual salaries either monthly or annual-
ly. In her reply brief at 5, the relator states that all pay-
ments to employees "constitute claims which must be
published." But, at 6, the relator states that the publica-
tion must be made "at the time the contracts are ap-
proved.”

The fact is, there is no duty, much less a clear duty,
to publish the individual salaries of the employees of the
district at any time,

The salary schedule for the certificated employees of
the district is negotiated by the [***58] St, Paul Educa-
tion Association, the collective bargaining unit for the
teachers, The salary schedule determines the salaries for
teachers according to their experience and postbaccalau-
reate education, A teacher is placed on the salary
schedule by an administrative procedure within the su-
perintendent's office; the school board has nothing to do
with the placement of teachers on the salary schedule,
[¥338] Individual teachers' salaries are not approved by
any school board action,

The record shows that in the summer of 1986, the
board of education approved a new salary schedule for
the certificated staff, approved raises for the principals
and the superintendent, and approved raises for all other
employees. The base pay for the salary schedule was
printed in the St. Paul Phonograph-Herald on July 23,
1986, and the amounts of the other raises were printed on
August 20, 1986,

The noncertificated employees, the principals of the
elementary and high schools, and the superintendent all
negotiate their salaries individually. New salaries are
approved and published by lump sums for groups of
noncertificated employees.

All payroll checks are prepared by the educational
service unit in [***6] Kearney, The board does not
approve each employee's paycheck. No teacher or other
staff member has ever presented a claim for his or her
salary during the 19-year tenure of the superintendent,

The central issue in this case is the meaning of the
word "claims" as it is used in § 79-805, which provides:

It shall be the duty of the secretary of
such board of education, within ten days
after any regular or special meeting there-
of to publish one time in a legal newspa-
per published in or of general circulation
in such city or village a list of the claims
arising on contract or tort, allowed there-
at, setting forth the name of the claimant,
the amount, and nature of the claim al-
lowed . ...

There is no mention in § 79-805 of a requirement that
individual salaries be published,

It is an accepted rule of statutory construction that

[s]tatutory language should be given its
plain and ordinary meaning , . . and where
the words of a statute are plain, direct, and
unambiguous, no interpretation is neces-
sary to ascertain their meaning.
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Further, it is not within the province of a
court to read a meaning into a statute that
is not warranted by the legislative lan-
guage; neither is it [***7] within the
province of a court to read anything plain,
direct, and unambiguous out of a statute,

%339} [**628] (Citations omitted.) Sorensen v.
Meyer, 220 Neb. 457, 462-63, 370 NW.2d 173, 177
(1985).

The word "claim" suggests that some type of action
is necessary by the person seeking payment, such as
submitting some type of invoice or statement to the
school board in order to receive the payment due. Web-
ster's Third New International Dictionary, Unabridged
414 (1981) defines the word as "an authoritative or chal-
lenging request” or a "demand for compensation, bene-
fits, or payment.” Black's Law Dictionary 224 (Sth ed.
1979) defines the word in the legal context: "To demand
as one's own or as one's right; to assert; to urge; to in-
sist.”

Although there is no general statutory procedure for
filing claims against school districts, such as Neb. Rev.
Stat. § 23-135 (Cum. Supp. 1988) applicable to counties,
see Jackson v. County of Douglas, 223 Neb. 65, 388
N.W.2d 64 (1986), the St. Paul school board publishes its
actions on "claims" regularly. These include claims for
payment of bills for school supplies, subscriptions for
|***8] magazines, paint, bus repairs, gasoline, fuel,
fertilizer, mileage, utilities, books, drapes, dues, etc. As
Superintendent Ringlein testified, these claims are pre-
sented to the district's bookkeeper, who writes out the
claims on a sheet and sends them to the educational ser-
vice unit in Kearney, which prepares the checks. The
service unit returns the claims, and they are taken to the
next board meeting and submitted to the board for pay-
ment. These claims are subject to the specific approval
of the board. The superintendent testified that from time
to time a claim has been postponed in order to determine
whether claim presented to the district was justified,

This procedure is entirely different from the proce-
dure used in establishing salaries and paying teachers
and other school employees. In fact, for those school
district employees subject to the collective bargaining
agreement, the bargaining agent negotiates for the salary
and benefits paid to teachers, Individual teachers at no
time bargain for their salaries, and they do not present
claims or requests for payment of their salaries.

Noncertificated employees bargain individually for
their salaries, but they are paid on the [***9] basis of

the position they hold, [*340] not on the basis of who
they are. They do not present claims for payment of
salaries, nor does the school board approve the payroll or
checks as they are issued each month,

Clearly, as the word "claim" is understood in its or-
dinary sense, the employees of the school district do not
present claims for which they demand payment and upon
which the school board must act before the employees
receive their pay.

In addition to the plain language of the statute, sup-
port for appellee's position is found in the Attorney Gen-
eral's opinion, published in 1947, at the time the act was
passed. That opinion states; "We think it clear that
some action of the board is contemplated, in other words,
if no action of the board was taken in allowance of a
claim then no publication need be made, if some action
was taken then publication must follow.” Rep. of the
Att'y Gen, of Neb, 281, 282 (1947-1948).

The record in this case shows that, at every relevant
time when the board took action, a publication was
made. When the new salary schedule was adopted for
teachers, with a base salary of $ 13,900, that figure was
published as part of the proceedings of the school
[***10] board. When the raises for noncertificated
staff, the principals, and superintendent were approved
by the board, the amount of those raises was published.
But because no claim is ever made for individual sala-
ries, no board action was necessary, no board action was
taken, and no publication was necessary.

The purpose of § 79-805 is to provide information
for the public about how school district funds are being
spent. The publication which the school district pres-
ently makes, including the base salary being paid, the
amount of any raises for personnel, and all claims al-
lowed is more than sufficient to satisfy the requirements
of § 79-805. The individual contracts for all school dis-
trict employees are available for [**629] public in-
spection. Also, the record shows the superintendent has
mailed copies of the lists of salaries to persons requesting
them and had furnished copies to the relator,

The Legislature requires county boards in counties
having less than 150,000 inhabitants to publish, once a
year, the names of all employees and their salaries or
hourly wages. Any change in those amounts and any
additional employees must also be [*341] published,
On a month-to-month basis, the [***11] county board
is allowed to publish the payroll as an aggregate sum,
Neb. Rey. Stat. § 23-122 (Reissue 1987). Other agen-
cies such as public power districts are required specifi-
cally to publish the salaries of their officers, Neb. Rev.
Star. § 70-624 (Reissue 1986). The Legislature has not
placed such a duty on school boards. Absent an affirm-
ative duty to publish the individual salaries of teachers
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and school district employees, school boards are not re-
quired to publish the individual salaries of school district
employees.

The record shows no clear duty on the part of the
respondent Alderman such as to entitle the relator to
mandamus,

The judgment of the district court is affirmed.

Affirmed.
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