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You have. requested our legal oPLnlon on issues dealing with -
the recezpt and use’ of ‘monies received as the result of court
awards in 'vaﬂlous energy overcharge cases. Specifically, 'you
‘have asked abeut the Exxon, Stripper Well, and Diamond Shamrock
cases. T

These™'cases lnvolve suits whlch were brought on behalf of
consumers . of petroleum. products agarnst ‘various .petroleum
producers for- overcharges to the consumers in the 1970s. The
federal courts: awarded refunds and ordered distribution to the
various statés on’ behalf of -individual - consumers. Amounts paid
to each state:were:- based upon the apparent number of consumers
within the state..

We respond to .éach of your questions individually.

I. Legislative Appropriations of the Overcharge Funds.

A. What LS " the status of these. overcharge funds° Are’

they - stete funds or,publlc funds° Are they trust funds?

Nebraska: case law and the Nebraska statutes do not deflne
either "state® funds" ."public® funds." In addition, .these:
overcharge funds.do not flt within commonly accegted statutory’
definitions *of “itrust - funds: 1nvolvxng trust -accounts,. trust .
cextificates bE-
of these" ov,m arge’ funds ‘is no% clear.

e,

-

However . the- welght of authorlty from .other- jurlsdlctlons
indlcates‘thgﬂ;ihe fact ‘that monies are. deposited ‘within.a state:
treasury daés ﬁﬁot in itself make- them. state funds. There also > &-
authority. W‘Léh

iddicates that only. monies ‘raised by. operatron of .

T SOome: generdrwstate law become state funds: The Navajo Tribe v. ©
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trust ‘companiés. ' As 4 result, the:exact Stétﬁﬁ“k
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Arizona Department of Administration, 111 Ariz. 279, 528 P.2d 623
(1975); 8lA CJS States §224. There "also -.is- aguthority that
federal money dep051ted in a state treasury parsuant to: a federal
grant program is held in trust for a specific purpose and retains
its original 1legal character. Application of State ex rel.
Department of Transportation, 646 P.2d 605 (Oklahoma 1982) . Such
custodial funds are not state monies. MacManus v, £ove, 499 p,2d
609 (Colo. 1972).
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On the basis of this general authorlty? we ‘conclude that
these overcharge funds did not become "state funds simply

"because they were placed in the state treasury . Rather, these

funds should be characterized as custodial #Eufids” "Héld for a
specific purpose. As such, these overcharge £unds ére not state

I % i

These overcharge funds were labeled 5aS*~ﬁhe - "Energy
Overcharge Trust - Fund" in the 1986 Appropri&tions Bill.

(LB 1251, §87, 1986 Session). The labeling of these funds as a
trust fund was apparently done as a matter of" ‘accounting
procedure based upon practices of the legislative' fifcal office.
This does not make the overcharge funds trust = fund&’ w1th1n the
definitions previously discussed. o

>

R &
B. What is the criteria for or definitiof©&% a "trust"
fund held by the state?

J o

The definitions of "trust" appear in thewSEc%ions of the
state statutes relating to trust accounts . iH™ general, trust

certificates, or trust companies. There aré no definltlons of
"trust” fund in the Nebraska statutes in relation to "state trust
funds." The only reference to trust funds in relation to the

funds held by the state appears to be in the procedures and
definitions in use by the legislative appropriations committee
for purposes ‘of labeling appropriated funds. e
PRy 4,';” Lt JUIRDES
~ = €& -Is a legislative approprlatlon nﬂcessezy for the
expendlture or granting of these overcharge fun&& (or for
‘any "trust" fund)? Yes, for the followmngwreasan&}
s o \

Article III, Section 25, of the Constitution: of the State of

i'hﬁebraskmlnxovxdes, in part, "No money shall :bBe:drawn From the

.treasury except in pursuance of a specific appropzlafﬁdh-made by
Iaw, and anm the presentation of a warrants: Lssue& as the
‘:ﬂ&ture- may ‘dizrect, F . ." e LI

='?J“:%Jqq, "NebiReviStat. §77-2406 (Ré;ssue-~i§ﬂif' yrovides:

" [
¢ MW

SN . No© warrants shall  be drawn ‘for any : ‘élaim®funtil an
approprlatlon shall “have been made therefore,-,kﬁ_@*“dﬁt dis our
opinion’ that a legislative appropriation is “nex iﬁkﬁuf the .
expenditure or granting of the overcharge fundsi. Eﬁ%ﬂ?ﬁlfﬂf the
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1986,.legiglative ses6ion indicates that the energy overcharge
funds were. appropriated to the Governor's Office as the "Energy
Overéhéiggﬁ_%uéf Fund." ’ ,

i{féfﬁp;;:p;f\a legislative appropriation is not necessary,
m §,u;ﬁ¢; Legigslature still direct the use of these " funds
(consistent “with the terms of the court order) by way of
either appropriations or statutory directive?

LEon BW . LUy :

lﬁgtxgngiCQted above, it is our opinion that legislative
appropriations.. are necessary before the. funds may be expended.
The -terms,of, the court orders involved in this case do call for
public.input. If public input has been received on prior energy
overcharge cases, it 1is not necessary that the state hold
additional hearings. A series of public meetings was held across
the state ipn, the spring of 1986 requesting_input from the public
as to usg ;jof .the energy funds. This would meet the requirements
of the.vagrious court orders that require pubdic input.

T

Th@l%ngislature may direct the wuse of these funds
(consistent :with the court order) to the same extent and in the
same manner that it directs use of any other appropriated . funds
received from sources outside of general tax revenues and other

fees assogiated with the general operation of state government.

The Legislature has plenary or absolute power
over..appropriations. It may make them upon such
.condditions and with such restrictions as it pleases -
within constitutional limits. There is one thing, -
however, -which it cannot do, and this is inherent in
Article II, section 1, Constitution of Nebraska. It
cannot through the power of appropriation exercise
or invade the constitutional rights and powers of
the executive branch of government. It cannot ..,
administer the appropriation once it has been made.

. When.the.appropriation is made, its work is complete
. ~ap@dythe executive authority takes over to -administer
-the -appropriation to accomplish its purpose, -subjegt
. ~=to.the limitations imposed.
R =5 B : T L eat S L
Staaﬁgﬁé;ﬂ tate Board of Equalization and Assessment, :.185,:Neb.
190, 4397500, 176 N.W.2d 920, 926 (1970). . = v  —iizsens
g Bmiees 3 : A & o omer Npve Wik
II. State Enerqgy Office Administration: - f. .Overcharge -Eunds.

-

- s

VO tithey . The -Exxon decree grdere@{that;tge,Exxonjfunds not
;j:ngbemquqﬂ for administrative costs. . -When -these funds® are
faggﬁapceptgdrﬁy.;he state and distributed by, the Energy Office,
- meda A80 4o Legislature then obligated .tof appropriate out of
= ogtate  tax-.: fupds- the necessary..- funds to pay any
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administrative costs the Energy Offlce may 1ncur° No, for
the following reasons.

The Legislature shall make all appropriations for the
expenses of the government. The Constitution of the State of
Nebraska, Article III, Section 22. Additional approprlatlons may
be implied only from constitutional provisions. ' Additionally,
Neb.Rev.Stat. §81-1601 provides in part: "The director [of the
state Energy Office] may employ such assistance,- profe551onal
staff, and other employees as may be deemed ‘necessary to
effectively carry out the provisions of sections 81-1601 to
81-1605 within such appropriations as the LegiSlature may
provide." J _*“‘

The Energy Office does not have the power to ‘commit the
funds of the State of Nebraska beyond +the amount already
appropriated for salaries to hire additional staff-—in order to
carry out the provisions of the Exxon energy overcharge funds.
It would be within the power and discretion of thé: Legislature
whether or not to appropriate additional funds to- _pay for any
administrative costs which the Fnergy Office may® incur in
supervising these funds. Otherwise, the Energy Office would have
to allocate those funds already appropriated to it or to be
appropriated, in such a way as to absorb the administrative costs
which may be incurred.

III. "Nebraska Energy Fund, Inc."

A. What is the status of this corporation? Is it
merely a private guarantee or could it be construed to be
functioning as a part of state government?

The Nebraska Energy Fund, Inc., is incorporated under the

' Nebraska laws of incorporation as a private corporation. It will

=
=

-Z-be . seeking - nonprofit status. As a private corporatlon, the

Nebraska Energy Fund, Inc., would not be functioning’ d$-any part
of the Nebraska state government but as a separate and distinct
entlty )
_a..;-»..'

= ‘B. Once the overcharge money has been granféd to this
corporatlon, may a state agency, using either “state tax
“funds or part of the Stripper Well funds retafnéd by the
state,tuse state resources to assist the corporablon (such
as by providing administrative or clerical support)?

“7M “¥rtictle XIII, Section 3 of the MNebraska' “CefiS€itution,
states, in pertxnent part, "the credit ‘of the stat&’"5h#&Xl never
be given or loanedin aid of any individual) :‘issb&iBtion or
corporation, . .’." In essence, this constitutional=¢pEe¥ision
states the fundamental principle that public monies: ﬁ@?’not be
used for essentially private purposes. State ex ze€l. Beck v.
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city of York, 164 Neb. 223, 82 N.W.2d 269 (1957). Therefore, in
the instance which you have described in this gquestion, the
legitimacy of the use of state resources to assist the private
corporation would turn on whether the activities of the Nebraska
Energy Fund, Inc. involve a public or a private purpose.

ééfbré engaging in an analysis of the nature of the
activities referenced in this question, we would note that we
have previously indicated that Stripper Well settlement funds
which were received by the state do not appear to be state funds
or state ‘monies since they were received in a custodial capacity
by the state and not generated as a part of general state tax
revenues. As a result, Stripper Well funds could be used for
administrative costs of the Nebraska Energy Fund, Inc. to the
“extent that the federal court order awarding those funds to the
State of "Nebraska makes allowance for such administrative costs.
Our oplnlon in this regard is supported by the case of
Appllcatlon of State ex rel. Department of Transportation, supra,
where the. Supreme Court of Oklahoma rejected the notion that
federal ., funds deposited in the Oklahoma State Treasury became
state funds subject to a provision of the Oklahoma Constitution
which prov1ded "the credit of the state shall not be given,
pledged,.or loaned to any individual, company, corporation, or
assocxatlon 3 .

The issue of whether state tax funds may be used to assist
the Nebraska Energy Fund, Inc. presents a separate gquestion.
Recent cases from our Supreme Court have evidenced a somewhat
more flexible interpretation of the public purpose doctrine in
relation to the expenditure of state monies, and have indicated
that the purpose involved in the use of state funds controls over
the entities selected for the receipt of those funds. State ex
rel. Douglas v. Nebraska Mortgage Finance Fund, 204 Neb. 445, 283
N.W.2d 12 (1979); State ex rel. Douglas v. Thone, 204 Neb. 836,
286 N.W.2d 249 (1379). 1In particular, in the Nebraska Mortgage
Finance Fund case, the court stated, )

hng

What is a public purpose is primarily for the ..
Legislature to determine. . . . Each case must be
+degided with reference to the object sought to be

-accompllshed and to the degree and manner in which
pthat.object affects the public welfare. . . . It is

.~ ihe province of the Legislature to determine matters
rqf-policy and appropriate the public funds.

204 :Nehs~ at -457-458, 283 N.W.2d at 21. We conclude that use of
statemopies to assist in the administrative costs of. the
Nebraska: -Energy Fund, Inc. could constitute a proper public
RWERQSCLs 0 However, while these energy overcharge funds were
,appregﬁleted to the Governor's Office as the "energy overcharge
trupt fund,“ there is no statement in the appropriation or in its
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legislative history as to the purpose of the funds, and no
direction provided to the authorizing agency for the use of the
funds. Consequently, since there was no statement of public
purpose in connection with the appropriation of the overcharge
monies, we conclude that use of state tax revenues to assist the
Nebraska Energy Fund, Inc. in the distribution of overcharge
monies would violate Article XIII, Section 3 of the Nebraska
Constitution. Should the Legislature at some point choose to
make a more complete statement of the public purpose in
connection with the distribution of the o0il overcharge monies,
this constitutional concern could be removed.

cC. If there is a certain amount of state involvement
(such as administrative or clerical support). with the
functioning of this corporation, is there any possibility of
state liability for the corporation's actions? Or state
liability to restore to the federal court or federal
government any money which may be found to be used by the
corporation contrary to the terms of the court order? The
answer to both of these questions is yes.

State liability for actions of the corporation would be
defined by Nebraska's Tort Liability Act, Neb.Rev.Stat. §81-8,209
et seq. (Reissue 1981). Therefore, the state's liability would
be to the extent that an injury or 1loss was caused by the
negligence of a state employee.

The federal court 1in each energy overcharge case has
distributed the overcharge funds to the state for the benefit of
the consumers within the state. The state is accountable to the
court for any use or misuse of these funds. If the corporation
were to misuse the energy overcharge funds, the court could still
hold the state liable for the misuse and could demand repayment,
stop further payments, or provide other appropriate sanctions
against the state. However, if the corporation were involved
with or responsible for the misuse of funds, the state would have
a case against the corporation and possibly the members of its
board for reimbursement of those funds lost or ordered to be
repaid to the court.

IV. Article XIII, Section 3 of the Nebraska Constitution.

A. Are these overcharge funds subject to the
restrictions on the expenditure of funds contain2d@ in the
Nebraska Constitution, particularly Article XIII, Sectlon 3?
As discussed above, Article XIII, Section 3 of the Nebraska

Constitution prohibits extending the credit of the state to any
private individual or corporation, or, in essence, pr@hfﬁﬁés the
use of state funds for essentially private purposes. &8 is also
discussed above, we have concluded that the oil overcharék ‘monies
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in the present case are not state funds in the general sense that
they were accumulated by taxation for the general purposes of
state government. Rather, the oil overcharge monies are more
closely akin to federal funds or custodial funds which the state
holds for consumers who were initially damaged by the overcharge.
Since these oil overcharge monies do not appear to be state
funds, it is our view that they are not subject to the
restrictions on expenditure of funds contained in the Nebraska
Constitution, particularly those contained in Article XIII,
Section 3. However, because they have been placed in our state
treasury, they are subject to those constitutional provisions
dealing with appropriations and the issuance of warrants as were
previously discussed.

~ B. If so, could the state's disbursement of these
funds to the "Nebraska Energy Fund, Inc.," for the purpose
of making loans to individuals be construed as violating
Article XIII, Section 37?

As indicated above, it is our view that the oil overcharge
monies are not subject to Article XIII, Section 3 of our state
constitutien.

- C. If Article XIII, Section 3, is relevant, could
there be possible constitutional problems if the state
contracts with or otherwise is involved in a significant way
with the "Nebraska Energy Fund, Inc." in its use of these
overcharge funds to make loans to individuals--such as, if a
state or state agency contracts with the corporation to
approve a disbursement of funds by a corporation?

As noted above, we do not believe that Article XIII,
Section 3 of our state constitution is relevant to the
expenditure of the oil overcharge monies.

Sincerely,

ROBERT M. SPIRE
torney General

-

AEC:DAC: jem
cc: . Ratrick J. O'Donnell
Clerk of the Legislature
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Attorney General



0il Overcharge Monies Explanatory Statement

Background Information

Nebraska has received approximately $21 million from several
lawsuits for overcharges illegally made to Nebraska customers
over 10 years ago. A federal court ordered these payments to
Nebraska along with similar payments to other states. Because of
the practical impossibility of identifying individual users who
were overcharged the court did not reimburse users. Rather, it
distributed the money to the states with the requirement that the
states use the restitutionary money for energy purposes.

The money received by Nebraska is subject to the federal
court requirement that the Governor use it for energy programs
which meet detailed guidelines. These monies are being held in a
separate state trust fund until used for the purposes ordernd by
the court.

The Governor has proposed programs for the use of these
funds. One of these programs is a grant of $5 million to the
Nebraska Energy Fund, Inc., a nonprofit private corporation which
intends to contract with the Nebraska Department of Energy to
provide energy conservation loans to individuals and other
services,

Summary of Attorney General's Opinion on Legal Issues
summary oI e

The legal questions asked by the Governor, Senator Warner
and others about these funds deal with the Nebraska
Constitutional and statutory requirements for their use. In
short, what are the legal procedures which must be followed in
the actual expenditure of these funds?

Today my office has issued a detailed 1legal opinion
answering certain specific legal questions asked by Senator
Warner. These gquestions are most appropriate for the obvious
reason that wuse and expenditure of these funds must be
accomplished as provided by law. This means that there must be
precise legal accountability for their use. In summary,: here is
what our legal opinion says:

s The Nebraska Constitution prohibits the giving or
lending of the credit of the state to aid private persons or
associations. We conclude that these overcharge monies are not
state funds subject to this constitutional prohibition. And so
there is no constitutional barrier to the granting of these funds
to the Nebraska Energy Fund, Inc.



2. No regular state funds (tax monies, for example) could
be used for the Nebraska Energy Fund, Inc. unless the Legislature
specifically determines that the Nebraska Energy Fund, Inc.
serves a public purpose. The Legislature has not done this.

3. Although these are not normal state funds, they are held
by the state and so are subject to appropriation by legislative
action. The Legislature has made the necessary appropriation to
a separate fund which can be distributed pursuant to the federal
court order guidelines.

Related Legal Aspects

~The federal court order requires prior court approval before
overcharge monies actually are expended. This federal court
approval 1is based upon approval by the federal Department of
Energy. The federal Department of Energy has not yet given a
final approval to the Nebraska Energy Fund, Inc.'s proposal.
Thus, no funds should actually be transferred from the separate
state fund to the Nebraska Energy Fund, Inc. until this approval
is obtained (and the authenticity of such federal Department of
Energy and court approval is approved by my office).

The legal questions here are complex. There are no easy
answers. Reasonable people may differ with the legal conclusions
reached in our opinion. The underlying factor is simply that of
public accountability. This means (a) accountability of the
State of Nebraska (through the office of the Governor) to expend
the funds constructively in keeping with the federal court
agreement, and (b) accountability of the State Constitutional
Officers and Legislature to assure that the Nebraska Constitution
and laws are followed precisely in administering the funds.

The Legislature may wish to review and consider the
effectiveness of Nebraska laws concerning monies of this nature
and related issues. If so, my office is available to assist the
Legislature in any way the Legislature may request.

 HEW
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