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You have asked several questions regarding the Low-Level
Radiocactive Waste Local Monitoring Committees as set out in
Neb.Rev.Stat. § 81-15,101.01 (1988 Cum.Supp.) We will attempt to
answer as many of those questions as we can.

You have inguired whether, assuming that a valid appointment
to the local monitoring committee has been made by the proper
appointing body, alternates or proxies for any committee member
would be permitted? It is our determination that, in the absence
of a statutory authority for appointment of alternates or proxies,
such appointments would not be permitted.

The statute creating the Low-Level Radioactive Waste Local
Monitoring Committees is of a special or local nature since it does
not apply to all people residing within the state but merely to
those people within the general area of the three potentlal
fa011ity sites. In Airline Ground Services, Inc. v. Airport
Commission, 151 Neb. 837, 39 N.W.2d 809 (1949), the Nebraska
Supreme Court was faced w1th the issue of the rlght to and nature
of an appeal from the Nebraska State Railway Commission's entry of
an interim order. In addressing the Commission's authority to
enforce the interim order, the Nebraska Supreme Court stated, "We
find nothing in the act specifically grantlng any such authorlty
and, it being special legislation, unless it is there found it does

not exist. . . ." 151 Neb. at 842. See also, 82 C.J.S. Statutes
§ 397, p. 958.
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The legislation in question does not spec1f1ca11y provide for
the appointment of alternates or prox1es. Since there is .no
leglslatlve or common law basis for naming an alternate, anyone
attempting to function in such a capacity would be without
authority and his or her actions would be void. Since no authority
exists for appointment of alternates or proxies, there should be
no concern over the method of their selection.

You have next inquired regarding the selection of
representatives from the municipalities with zonlng jurisdiction
within 15 miles of the proposed site. Since the procedure
implemented by the Nebraska Department of Environmental Control in
selecting representatlves was different than that suggested by
Attorney General's Opinion No. 89035, you have inquired whether the
current appointments are valid. You have also inquired whether the
Nebraska Department of Environmental Control's selection of the two
closest municipalities is reasonable. The method of selection of
the municipal representatives outlined in the referenced Attorney
General's Opinion was merely a suggestion for those instances when
more than one municipality with zoning jurisdiction is within the
15 mile radius. The Department of Environmental Control's
selection of the municipalities and the method of selection of
those representatives has a reasonable basis and does not appear
to be arbitrary or capricious. Therefore, we find no reason to
invalidate the appointment of those representatives merely because
they were selected under the procedure outlined by the Department
of Environmental Control.

The argument does exist, however, that the selection of the
municipalities and thusly the appointment of representatives from
the municipalities may be void for vagueness when more than one
municipality with zoning jurisdiction is within a 15 mile radius
of the site. 1In such a situation, the statute appears to require
the doing of an act (appointing members to the local monitoring
committees) in terms so vague (a total of two representatives for
all municipalities within the 15 mile radius) that men of common
intelligence must necessarily guess at its meaning and differ as
to its application. The occurrence of these potential problems
would hinge upon the determination that more than one community
within the specified area has zoning Jjurisdiction. The
determination of zoning jurisdiction would necessarily involve a
review of the statutes relating to zoning authority as they relate
to the facts relative to each municipality. If it is determined
that Neb.Rev.Stat. § 81-15,101.01(2)(a) is wunconstitutionally
vague, it would in no way affect the constitutionality of the rest
of this statute nor the composition of the rest of the committee
or the actions of the committee provided a quorum is present.

Next you have asked a question regarding how reimbursement is
to be determined for the members of the 1local monitoring
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committees. Neb.Rev.Stat. § 81-15,101.01(3) sets up a cash fund
for the payment of all reasonable and necessary costs in order to
carry out the statutory functions. The question is whether local
monitoring committee members, when seeking reimbursement for
personal expenses, must comply with the State of Nebraska expense
limitations and whether they would be entitled to a per diem. 1In
Attorney General's Opinion No. 286 dated September 15, 1978 (a copy
of which is attached hereto), this office stated:

In our view, in the absence of a specific statute setting
forth a per diem or a statute which sets forth the
payment of expenses necessarily and actually incurred in
the performance of their duties and specifies what such
expenses are, members of commissions, councils,
committees or boards are to be accorded reimbursement for
their expenses in the same manner and in the same fashion
as are state officers and employees. . . . As such,
except where a specific statute provides for per diem
payment or a different standard, members of boards,
commissions, councils or committees should be paid in the
same manner and under the same guidelines utilized for
the reimbursement of employees and officers. . . .

Therefore, it 1is our determination that members of the 1local
monitoring committees should be reimbursed in the same manner and
in the same fashion as state employees and officers, and they would
not be entitled to a per diem.

Finally, you have asked whether the 1local monitoring
committees, in contracting for professional or technical services,
must comply with the Nebraska Consultants' Competitive Negotiation
Act, Neb.Rev.Stat. §§ 81-1701 et seqg. (Reissue 1987). It is our
determination that the committee need not comply with the
Consultants' Competitive Negotiation Act since the committee is
neither an administrative office nor unit of state government as
set out in Neb.Rev.Stat. § 81-1705 (Reissue 1987).

You have also inquired about the potential 1liability of
committee members and the necessity for bonding of committee
members. LB 761 of the 1989 Legislative Session, effective May 25,
1989, addressed the issue of liability stating:

No member of a local monitoring committee shall be
liable in any civil action for damages resulting from his
or her acts of commission or omission arising out of and
in the course of his or her rendering any services as
such member in good faith. This section shall not grant
immunity for the operation of a motor vehicle in
connection with such services or to any member causing
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damages by willful and wanton acts of commission or
omission.

To the extent committee members have additional, specific questions
regarding their potential liability or the necessity of bonding,
the committee should contract for private counsel to address the
issues.

Sincerely,

ROBERT M. SPIRE
\ Attorney General

;::%ﬁEEZ?L. Willard
Assistant Attorney General

28~01-14

APPROVED:

vl Ry BN

Attorney Genefal “
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