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In your letter of April 11, 1989, you ask our opinion on the
constitutionality of proposed Committee amendments to LB 259.
Specifically, sections 23 and 24 of AM #800 and your explanation
thereof and court cases which arguably support your explanation.

We have examined your questions and the court cases cited in
support of your explanations and are in accord therewith but with
two caveats. First, LB 259, as amended, is a new and different
approach to tax equity. As a result, it raises difficult
questions, such as the questions you have submitted, to which there
is limited or no legal precedent. Second, without specific data,
it is impossible for us to offer an opinion in connection with the
melding of tax requests which are discussed in your question 3.
We quite agree with you that recent cases of the Nebraska Supreme
Court have not required an exacting matching of tax burden and
benefits in the context of nonresident high school tuition
formulas. The ultimate question, of course, is how much variation
will the court permit and in particular cases, how much will
actually exist? There simply is no ready answer to either of these
questions. Therefore, with the understanding that there is limited
legal precedent coupled with the lack of specific facts, we approve
and concur with the answers you have suggested in response to the
questions asked, each of which are hereinafter quoted verbatim:

1. Do you foresee any constitutional problems relating to
voting rights and special privilege/class legislation
under Article I, section 16 and Article III, section 18
of the Nebraska Constitution.
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Class I patrons are not given voting representations on
the high school board. They will, however, have the
right to vote on new bond issues and, through their own
boards appoint an advisory committee to represent Class
I interests in the high school program. The rationale
for the different treatment of the Class I districts as
far as representation is concerned is that the Class I's
remain a separate and legally independent political
subdivision, with the rights of self-government of their
elementary schools. The merger or Class VI options are
open if full voting privileges are desired. In addition,
the Supreme cCourt, in the recent case- of Ewing v.
Scottsbluff Count oa o lization, 227 Neb. 798,
420 N.W.2d (1988), has held that Class I districts have
representation with the State Board of Education and the
Legislature in the context of the nonresident high school
tuition system. There is no representation for Class I's
in the receiving district boards in that system.

Similarly, do you foresee any U. s§. Constitutional
difficulties under the Fourteenth Amendments Equal

Protection Clause--one berson/one_ vote doctrines as far
as the voting privileges of Class I voters.

Cases such as Kramer v. Union Free School District, 395
V.s. 621 (1969) pertain to unequal voting privileges for
residents of the same school district. Since voters of
Class I's part of an affiliated unit are not legal
residents of the high school district, it would not seem
that the Kramer doctrine would apply.

Do you foresee any constitutional difficulties under the
uniformity of taxation clause (Neb. Const., Article VII,
Section 1) and the commutation of taxes clause -(Neb.
Const., Article VIII, section 4).

Arguably, with the melding of the tax requests of the
different school districts, non affiliated unit into a
common levy, there will be some shifts of tayx burdens
between taxpayers in such different school districts.

as Ewing v. Scottsbluff County Board of Equalization, 227
Neb. 798, 420 N.W.24d 685 (1988) and Mann v. Wayne County
Board of Equalization, 186 Neb. 134, 186 N.W.2d 729 have
not required an exact matching of tax burden and benefit
in the context of nonresident high school tuition
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to all students residing in the unit. Thus the benefits
of the common levy are available to all children in the
unit.
Respectfully submitted,
. SP
Gengr
arold Mosher
Assistant Attornéy General
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