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SUBJECT: State Personnel Board; emplovee crievance

appeals before hearing officers: applicability
of notice provisions of public meetings law.

REQUESTED BY: Forrest D. Chapman, Director, State
Department of Personnel.

OPINION BY: Paul L. Douglas, Attorney General,
L. Jay Bartel, Assistant Attorney General

QUESTION: Must the State Personnel Board provide
"reascnable advance publicized notice" under
Neb.Rev.Stat. §84-1411(1) (Supp. 1983) of
employee grievance appeal hearinos conducted by
designated hearing officers on days other than
regular Board meeting days?

CONCLUSION: No, the proceedings before the hearing officer
are judicial in nature and the hearinc officer
only recommends action to the Board.

The provisions c¢f the Nebraska Public Meetings Llaw are
contaired in Neb.Rev.Stat. §§84-1408 to B84-1414 (Reissue 1981
and  Supg. 1983). Neb.Rev.Stat. §84~1411 (1) (Supp. 1983)
provides, in pertinent part: "Each public body shall give
reasonable advance publicized notice of the time and place of
each meeting by a2 method desicnated by each public body and
recorded ir its minutes."” To answer vour aquestion as to
whether the publicized notice reguirement of §84-1411(1) 1is
applicable to employee grievance appeals conducted before
hearing officers designated by the State Personnel Board, it is
necessary to determine whether these types of proceedings
constitute a "meeting” of a "public body" within the meaning of
the Nebraska public meetings statute.

Neb,Rev.Stat. §84-1409(1) defirmes the term "public body"
as follows:
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Sections 78«327, £§4-14CE ¢ 84-1414, and
E2-104 shall notr applvy tc subccrmmittees of such
boZies uniess such subcommittees are holding
hearings, makinc policy, or taking formal action on
behalf of their parent bodyv nor shall such sections

applv to dudicial proceedings, uniess a court or
other Jjudiciel bodvy 1s exercising rulemaking
author.tv, de_iberating, or deciding upon the
1issuance o©f administrative orders. (Emphasis
acaed} .

Net .Rev.Stat. €84-1409(2) defines the term "meeting" as
fellows:

Meeting shall mean all regular, special, or
called meetings, formal or informal, of any public
body for the purposes of briefing, discussion of
public business, formation of tentative policy, or
the taking of any action of the public bodv.
(Emphasis added).

In previous opinions, this office has taken the position
that, while the Nebraska public meetings statute applies to
legislative or rulemaking functicns of public bodies, it does
not generally reach proceedings which are judicial in nature.
See Attorney General Opinion No. 184, January 31, 1984;
Attorney General Opinion No. 105, July 14, 1975. Section
84-1409(1) specifically excludes Jjudicial proceedings from
coverage of the public meetings statute "unless a court or
other Jjudicial body 1is exercising rulemaking authority,
deliberating, or deciding upon the issuance of administrative
orders."

In adéressing the guestion of what tyvpes of activities are
within the coverage of public meetings statutes, 73 C.J.S.
Public Administrative Law and Procedure §19, p. 387 (1983)
states that "open meeting reguirements are not applicable to
groups whose purpose is that of collecting information, making
recommendations, and rendering advice, but which do not make
governmental decisions." In employee grievance appeal
proceedings before a hearing officer desianated by the Board,
the functions of the hearing officer are limited to gathering
evidence and taking the testimony of witnesses. These
activities are ajudicatory in nature. wWhile the hearing
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Wr:.le tre NeZrasks Sicreme Ceour+ hes nct cealt
spec:zf:zally with +re aprlicability oI the public meetings
statute to proceefings befcre hear:ing cfficers, a California
Ccurt cf Arpeels alcdressed & s:imilar 1ssue in Wilson Vv, San
Francisco Municaipz. Reilwav, 29 Cal.apz.3d 87C, 104 Cal. Rptr.
£55 (1873). ir w-..scn, the cour+t helf that z hearing officer
appointed tc hear an emplcovee crievance was not a "legislative
boedv" within the Zefinition ¢f the epplicable open meetings
statute. Ir reachinc thig conclusior, the court stated the
woré "body" is cormonly urnderstood to refer to "& group or

number c¢? persons”, and thus did not include a hearing officer
"whe acts along ir conducting the hearing and reporting its
resuit.” 2% Cel.xrr.3d at , 105 Cal. Rptr. at 861l. In
additicrn, the our+ held the hearing involved was not a
"meetinc" within the meaning of the statute. The court stated
the ccnventional definition of the word "meetinc" refers to "an
assemblage of several persons”, ancé thus did not include a
hearing befcre an individual hearing officer. 29 Cal.App.34 at
, 105 Cal. Rptr. at 862-63.

Based <n the foregoing a \
that an emplovee grievance appeal
hearing cofficer designated by the Boar
"public bodyv" as defined by the KNebreska public meetings
statute, and therefcre the public nctice reguirement of
§84-1411(1) is not arplicable to such proceedings.

we are of the opinion
ring conducted before a
is not & "meeting"” cf a
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